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CURRENT TOPICS 


Counsellors of State 


CERTAIN statutory instruments recently made, including 
the Assizes (Western Circuit) (No. 2) Order (S.I. 1959 No. 1307), 
the Juvenile Courts (London) Order (S.1. 1959 No. 1312) and 
the Metropolitan Magistrates’ Courts (Marylebone) Order 
(S.I. 1959 No. 1313), are of interest for their form as well as 
for their content. This is because the Orders thereby 
promulgated were made at a meeting of the Privy Council 
at which THE QUEEN’s approval was signified by QUEEN 
ELIZABETH THE QUEEN MOTHER and by PRINCESS ALEX- 
ANDRA OF KENT as Counsellors of State acting under Letters 
Patent dated 15th June, 1959, during Her Majesty’s absence 
in Canada. Section 6 of the Regency Act, 1937, authorises 
the delegating of certain royal functions by Letters Patent 
in the event of the Sovereign’s illness or absence from this 
country. No power to dissolve Parliament, otherwise than 
on the Sovereign’s express instructions, or to grant any rank, 


| title or dignity of the peerage may, however, be delegated. 
| We respectfully suggest that it would be in accordance with 


_ during periods taken as holiday by the Sovereign. 


modern conditions if the Regency Acts, 1937 to 1953, were 
further amended to enable Counsellors of State to function 
No other 
citizen in the Commonwealth is as burdened on holiday, 


year in year out, as The Queen, who, whether at Balmoral, 


Sandringham or Windsor, continues to receive dispatch-boxes. 


We are sure that every one of Her Majesty’s subjects, including 
those Counsellors of State upon whom extra work would thus 
| devolve, would rejoice to know that from time to time she 
could obtain that complete relaxation on holiday which all 
should and most of us do enjoy. 


Legal Aid: Assessment of Resources 


_ WE referred a fortnight ago (‘‘ More Legal Aid,”’ p. 605, ante) 
to the National Assistance (Disregard of Assets) Order, 1959, 
whereby, inter alia, the Legal Aid (Assessment of Resources) 
Regulations, 1950, were amended to adjust the ‘‘ disregards ” 
in computing income for legal aid purposes and bring them 
into line with National Assistance provisions as they are now 
current. The rules for computing “‘ disposable ”’ income of the 
applicant (1950 regulations, Sched. I, Pt. II) have now also 
been amended by the Legal Aid (Assessment of Resources) 
Amendment Regulations (S.I. 1959 No. 1350), which become 
operative on 7th September next. One of the main changes 
isin regard to rent, which in future will normally be allowable 
in full (previously only the excess of £39 a year was allowed), 
and the ‘‘ ceiling ’’ on allowances under this head of £65 or 
{91 p.a. for single or married persons respectively is abolished. 
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Other upper limits to allowances which are also removed 
relate to dependent relatives (formerly £52) or to dependent 
relatives and other obligations of the applicant combined 
(formerly £78). The allowance for a spouse, formerly limited 
to £52, is now to be at the same rate as the corresponding 
National Assistance allowance. It is a pity that the rules 
relating to disregard of assets of appplicants for legal aid 
remain less’ beneficial than those governing applications for 
national assistance; this is because the former rules allow 
less capital resources to be disregarded. The upward 
revisions made in the rules on capital resources applicable to 
national assistance were set out in our previous topic (p. 606, 
ante). We favour uniformity of treatment of applicants for 
legal aid and national assistance extending to assessment of 
both capital and income resources. 


Prostitution 


THE much-discussed Street Offences Act, 1959, came into 
operation on 16th August. It increases the fines for women 
convicted of soliciting and enables them on third conviction 
to be fined £25 or sent to prison for three months. Convic- 
tions under the previous legislation count as previous con- 
victions, so that there may now be hundreds of prostitutes in 
London eligible for a heavy fine; the First Offenders Act, 
1958, will restrict the power to imprison London prostitutes 
as offences under the Metropolitan Police Act, 1839, s. 54, 
were not punishable with imprisonment. Women convicted 
in the provinces, however, under the Town Police Clauses 
Act, 1847, s. 28, were liable to fourteen days’ imprisonment on 
first conviction and so may be sent to prison under the new 
Act on their third or subsequent conviction. The offence 
created by s. 1 (1) is that of a common prostitute loitering 
or soliciting in a street or public place for the purpose of 
prostitution. “Street,” by s. 1 (4), includes.the doorways 
and entrances of premises abutting on a street and any 
ground adjoining and open to a street, so that the Act spreads 
its net wide. However, there seem to be limits to the scope 
of this net as in Ford v. Linton (1879), 6 R. (Ct. of Sess.) 49, 
a woman who importuned from her window was held not 
to be guilty of importuning “in or near the street.” <A 
more recent decision, however, is McQuade v. Barnes [1949] 
1 All E.R. 154, in which it was held that touting “in the 
street’ (for patronage of a fish-and-chips shop, not for 
prostitution) could be accomplished by standing in the shop’s 
forecourt. It can be argued, no doubt, that the reference 
in s. 1 (4) of the new Act to doorways and entrances shows 
the limits to which the Act applies, so that soliciting from 
windows is still not an offence. ‘‘ Public place” is not 
defined but it obviously includes parks and open spaces. 
The repealed statutes cited above relating to soliciting both 
required the woman to be a “common prostitute,’ and 
opponents of the new Act who objected to the use of the 
term in s. 1 (1) were inaccurate when they suggested that 
this reference to the woman’s character introduced for the 
first time something contrary to the fundamental principle 
that the defendant’s bad character should not be known to 
the court. 


Applications for Affiliation Orders 


THE Legitimacy Act, 1959, comes into operation on 
29th October, 1959, and makes several changes in regard 
to legitimation by subsequent marriage, children of void 
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marriages, custody of illegitimate children and affiliation 
proceedings. We hope to deal with the Act in an article 
shortly but the attention of practitioners should, we think, 
be drawn at once to the change in the meaning of “ single 
woman ’”’ for the purposes of the Affiliation Proceedings 
Act, 1957, which may enable some mothers now barred from 
seeking affiliation orders to obtain them. At present, the 
mother of an illegitimate child can apply for an affiliation 
order only if she is a “single woman ”’ at the date of her 
application but the new Act will allow her to apply, whatever 
her status at that time, if she was a “ single woman ”’ at the 
date of the birth of the child. The Act, however, gives no 
extension of time for bringing proceedings and the mother 
of an illegitimate child must still apply for an order within | | 
twelve months of the birth unless the father has paid money | ‘ 
for its maintenance within twelve months of the birth or | ' 
has ceased to reside in England within that period; in the] § 
two latter cases proceedings for an affiliation order can be | ! 
brought at any time. Solicitors who have had in the past} ¢ 
to advise a mother that she cannot bring proceedings because | | 
she is not a single woman may therefore wish to look into | — 
such cases again because she may, if single when the child | ! 
was born, be able to bring proceedings when the Act is in} 4 
operation. Haste in bringing proceedings may be necessary | & 
where the child was born on or after 29th October, 1958,| 1 
and the father has not paid money for its maintenance or 
gone abroad since. The new Act will also legitimate a! p 
child whose parents marry or have married after its birth, d 
whether or not either parent was married to a third party] 4q 
at the date of the birth, provided the father’s domicile is f st 
or was English at the time of the marriage, and it will also} p 
declare legitimate a child of a void marriage if either parent} in 
believed it to be a valid marriage at the time of the begetting| pi 
and the father had an English domicile at the time of the} w 
birth. All such children being no longer illegitimate, the? qu 
mother can take proceedings for maintenance against their gu 
father under the Guardianship of Infants Acts, where there! pr 
is no time limit. ta. 
hi 
Photographs in Court a 





PRosEcuTIONS for taking photographs in court must be} °° 
few and far between but the magistrates sitting in Bradford 
City Court havé recently been confronted with such a case. It 
was alleged that the defendant bent down behind a camera 
directed towards the magistrates and left the court soon) thr 
afterwards. It was said that when he was called back he an 
admitted the offence but destroyed the photograph by’ are 
opening the camera and exposing the film to the light. It per 
was an expensive snap: he was fined £25 and ordered to pay| °W! 
£15 15s. costs. The position is governed by s. 41 of the} inf 
Criminal Justice Act, 1925. Not only is it an offence to take} and 
or attempt to take in any court any photograph ; it is also 
illegal with a view to publication to make or attempt to 
make any portrait or sketch of any person being a judge of 
the court or a juror or a witness in or a party to any proceeding 
before the court. In this connection “court ’’ includes 4 : 
coroner’s court and “ judge” includes a recorder, registraty 
magistrate, justice or coroner. A photograph, portrait of 
sketch is deemed to be a photograph, portrait or sketd 
taken or made in court if it is taken or made in the coutl 
room, or in the building or in the precincts of the building if i 
which the court is held, or if it is a photograph, portrait 
sketch taken or made of the person while he is entering 
leaving the court room or any such building or precincts. [| 
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_ and as to the law on the subject. 
' are stealing, where a boy may have borrowed without 
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LEGAL REPRESENTATION IN JUVENILE COURTS 


DEFENDANTS in the juvenile court are seldom legally repre- 
sented although they are, more often than not, charged with 
an indictable offence and their means, or those of their parents, 
often appear to be such as would not disqualify them from 
receiving legal aid free if a certificate were granted. This is 
the case even in those courts where it is the practice for every 
person, adult or juvenile, who is charged or summoned for 
an indictable offence, to be served with a slip setting out the 
legal aid facilities available. 

Apart from lack of means on the one hand, and lack of 
understanding as to the meaning of legal aid facilities on the 
other, a further reason for the infrequency of legal representa- 
tion may well be that as most of the children have already 
admitted the offence to the police, the parents see no point 
in getting professional help in putting the child’s side of the 
affair to the court. Yet, as pointed out in the report of the 
Rushcliffe Committee on Legal Aid and Advice in 1945: 

. even a man who has said that he pleads guilty, may 
be under a misapprehension as to his legal position, and might 
be advised by counsel that he had a good defence and ought 
to plead not guilty.” If this is true of adult defendants, how 
much more likely it is to be true of a child. 

It might be argued that, as in very many cases the police 
produce in court the actual statement said to have been 
dictated to them by the child, and as they have usually 
questioned him before getting the statement, the ground is 
sure to have been gone over carefully so that the police are 
pretty sure of the guilt of the accused before bringing him 
into court. But this is merely to say that a person whom the 
prosecution believe to be guilty is guilty, and might just as 
well be used to argue strongly that no child should be 
questioned—still less asked to make a statement admitting 
guilt—except in the presence of a solicitor, or at least in the 
presence of his parents. It is certainly true that by the time 
a child comes into court he himself usually believes firmly in 
his own guilt. He may not be absolutely clear as to exactly 
what he is charged with, but he would agree with a chairman 
who is alleged to have said: “ Well, you must have done 
something or you wouldn’t be here.”’ 


Pleading guilty through misunderstanding 
There are some charges to which a child may plead guilty 
through a misunderstanding as to what the charge implies 
Examples of such charges 


permission but had no intention of permanently depriving the 
owner of possession, or stealing by finding where there was 
in fact no reasonable hope of identifying or finding the owner, 


and the accused could not have thought that there was. 
To a child who has been questioned either by school teacher 


or police, any difference between borrowing without permission 
or not trying to find the owner of lost property, and the 
offence of stealing will be so blurred as to be indistinguishable. 
All are morally wrong and it needs a more sophisticated mind 


_to perceive that what is dishonest is not necessarily a crime. 


Possibly the situation which is most perplexing to the 
conscientious magistrate in the juvenile court is that brought 
about by the legal requirement that, to obtain a conviction 
in the case of a child, the prosecution must prove not only 
that the child committed the offence but also, on evidence 
which is clear and beyond all possibility of doubt, that he 
had guilty knowledge that he was doing wrong. What about 


the ten-year-old who meets a twelve-year-old friend on his 
way to collect bits of coal shaken on to the bank by passing 
railway trucks? Later they are stopped and questioned 
by a policeman and a charge is brought. In the court it is 
only too easy for a question to be put in the form ‘‘ You knew 
it was wrong, didn’t you ?”’, or at least “‘ Didn’t you know it 
was wrong ?’’, in a tone which admits of only one answer. 
In any case he knows now that it was wrong, and can hardly 
imagine such a neutral state of feeling as his own at the time 
of the offence when no questions of right or wrong presented 
themselves to him at all. As for the twelve-year-old, his 
statement shows that “ our mum said ‘ go on out with this 
and pick some coal’.”’ After the finding a report on the 
social background shows that “our mum”’ is simply the 
woman “ our dad”’ is living with just now (his wife deserted 
years ago). Our mum gets a bit of coal this way whenever 
she runs short, which is frequently. The school report shows 
that the twelve-year-old attends a special school for the 
educationally subnormal. 


It might be thought that the chairman or the clerk could 
adequately look after the interests of an unrepresented 
juvenile defendant, especially in view of the provisions of 
r. 9 (2) of the Summary Jurisdiction (Children and Young 
Persons) Rules, 1933. But it is not the clerk’s job to hold 
a pre-trial conference with the defendant. The bench are’ 
precluded from hearing the whole story, hearsay, opinion 
and all, away from court and police station before the case 
comes on. Yet this, it turns out sometimes, is what would 
have been needed to obtain a true picture of the defendant’s 
case to put before the court. 


One of the most obvious pitfalls for the bench is that they 
may not know that an accused child has been ascertained as 
educationally retarded and of a mental age much lower than 
appears to the lay view, until after they have found the 
case proved and are shown the school report, or have received 
a psychologist’s report after a period of remand. Yet this is 
surely of importance in deciding whether or not the pre- 
sumption of doli incapax has or has not been rebutted. The 
children’s department whose responsibility it is to obtain 
the school report (under the Children and Young Persons 
Act, 1933, s. 35) for presentation to the court in the event 
of a finding of guilt do not, as the law stands at present, 
represent the defendant. They have no duty to draw the 
attention of the court to such matters before or during the 
trial. 


Importance of representation after finding 


Perhaps the difference in the position of the juvenile 
defendant who is represented from that of the one who is not 
is most clearly seen after the finding. The offender’s solicitor 
receives a copy of the s. 35 reports on the health, education 
and home background. He makes a plea for leniency, putting 
the best possible interpretation on the parents’ behaviour, 
and pleads extenuating circumstances, etc. He reminds the 
court of the shortness of the record and the triviality of the 
offence and assures them of the good intentions of the offender 
as to the future. Any attempt to “ take steps for removing 
him (the offender) from undesirable surroundings, and for 
securing that proper provision is made for his education and 
training ”’ (s. 44 of the 1933 Act), at too early a stage in his 
criminal career, may well be followed by a successful appeal. 
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Where, however, the offender is not represented he may 
be called up to the bench after the finding whilst the 
magistrates make a well-intentioned attempt to discover what 
motives lay behind the offence and what kind of person the 
offender is. The risk here is that, with the staggering 
suggestibility of the child delinquent, he may let himself be 
made to appear worse than he is. Questions which are semi- 
statements, such as ‘‘ You meant to steal when you went into 
the shop, didn’t you ?”’, or ‘‘ How long have you been doing 
this kind of thing, eh ?”’, elicit co-operative nods in an effort 
to please the people in whose hands his fate now appears to 
lie. In an area where the police are operating a system under 
which suspected juveniles are subjected to police supervision 
without being brought before a court, any s. 35 reports made 
in connection with subsequent offences may include statements 
such as ‘‘ He was placed under supervision by the police for 
larceny in January.”’ This is likely to pass without protest 
as, in effect, a criminal record, where the offender is not 
legally represented. 

It is when it comes to making the order that the absence 
of legal representation of the offender is probably most 
important. There are wide individual differences of opinion 
as to whether the function of the bench in sentencing is the 
same in the juvenile court as it is in the adult court. The 
controversial point is really as to how far the bench is justified 
in going in its efforts to rehabilitate an offender who may have 
advanced as yet only a very little way along the path of 
criminality, but whose conditions leave much to be desired. 
Is the bench ever justified in deciding in the case of a first 
offender that nothing short of detention will do, and, again, 
is an approved school committal order justified when the main 
ground is that boarding or special school education is clearly 
needed for educational reasons but will not be provided or 
enforced by a backward local authority ? 


Rarity of appeals 


The safeguards for the liberty of the subject and the rule 
of law provided by the system of appeal to a higher court are 
largely ineffective in the juvenile court owing to the rarity 
of such appeals. This is, undoubtedly, due to the fact that 
juvenile defendants are usually unrepresented. There should 
be a more effective check upon sentencing practices than there 
is at present. This is not intended in any way as a reflection 
upon juvenile court panels. It is a commonplace that even 
the best and most learned judges of the higher courts are 
apt to be reversed upon appeal from time to time. The right 
sentence is a matter of opinion and depends upon the weight 
given to the different factors which have to be considered 
in the particular case. Passing sentence appropriately is 
a highly skilled technical job and it is right that the result 
should be open to inspection and modificatien on appeal. 

When faced with offenders guilty on several charges, many 
juvenile courts have, in the past, followed a practice of making 
an order for detention on one charge combined with a proba- 


OPENING OF THE LAW COURTS 
SPECIAL SERVICE AT WESTMINSTER ABBEY 


On Thursday, the 1st October, it being the first day of the 
Michaelmas law sittings, there will be a special Service in West- 
minster Abbey at 11.45 a.m. Places will be reserved for Lords 
of Appeal, Judges, Official Referees, County Court Judges, 
Queen’s Counsel, Officers of the Supreme Court and Represen- 
tative members of The Law Society. Lords of Appeal, Judges, 
Official Referees, County Court Judges and the Representative 
members of The Law Society will be received at the West Door. 
The Service will be over at about 12.15 p.m. 
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tion order upon another. The experience of remand home 
superintendents is that detention in such cases is likely to 
have a more successful outcome than when it is not followed 
by supervision. After the opening of new detention centres 
under the Prison Act, 1952 (s. 43), this practice was still 
carried on by juvenile courts without arousing comment until 
a senior detention centre was opened for the use of adult 
courts in sentencing boys up to twenty-one years of age. 
However, in R. v. Evans [1959] 1 W.L.R. 26; p. 17, ante, the 
Court of Criminal Appeal held that it was contrary to the spirit 
and intention of the Criminal Justice Act, 1948, to make a 
probation order to run concurrently with detention imposed 
for conviction on another count. The Secretary of State has 
since circularised probation departments and justices’ clerks 
to the effect that this decision is held also to be relevant to 
sentencing practice in juvenile courts. Many justices’ clerks 
have long held views in line with those put forward by the 
Court of Criminal Appeal but found their benches reluctant on 
welfare grounds to accept advice accordingly. There is no 
doubt that the point would have been clarified much earlier 
had there been an appeal on suitable grounds from a decision 
in the juvenile court. One advantage which might well have 


accrued by this time is that legislative steps might have been J | 
taken to enable the court to provide after-care for detainees in | 
any particular case in which the justices felt they should | | 
order it. ‘ 
Proposal for experimental legal aid for juvenile ; 
defendants i 
One would like to see the results of an experiment in which Di 
a charitable trust of some kind provided for one year the | j, 
full-time services of an experienced legal man free to all 
defendants coming before a busy juvenile court. Not only 
should his services be free, but he should be very obviously 
present and available for consultation at every stage. At 
the end of a year the number of charges brought, the} ,, 
sentencing policy pursued by the court, the percentage of not} ,, 
guilty pleas and of acquittals, the successful appeals, etc.,} pa, 
could be compared with those of the year before. It is} g, 
probable, if not certain, that the courts of appeal would} ,, 
examine findings and orders made in the juvenile courts in per 
the same light as those in the adult courts. They are con-} yp 
cerned with the administration of justice and not first and} jen, 
foremost with the general welfare needs of offenders. It is} \jy 
true that a series of successful appeals against orders made in| pei, 
the juvenile courts might have the effect of seriously hampering | aut) 
the welfare efforts of juvenile panels. On the other hand,} mo; 
they might have a beneficial effect, eventually, in floodlighting} py, 
the failure of many local authorities to do more than make a : 
gesture towards the provision of educational, social and U 
camera ia og se : | acql 
psychiatric treatment facilities, of which so many juvenile ; 
delinquents are in crying need. In many areas the courts _ 
‘ : : , : conc 
are stretching their powers to do preventive work which would} to i 
more suitably be done by the social services. te 
W. E. CAVENAGH. fa cot 
be m 
coun’ 
Queen’s Counsel, Officers and other Judicial and Official persom No 
will enter by the West Cloister Door via Dean’s Yard and cros iby le 
to the North Aisle, where those taking part will assemble in theffit ma 
legal precedence so as to follow next after the Judges and La¥P autho 
Officers in the Procession to the Choir. Members of the Juni@f he jn 
Bar will enter by Jerusalem Chamber, Dean’s Yard. 
The Lord Chancellor’s Reception at the House of Lords wif to ’ 


take place at 12.30 p.m. 
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THE TOWN AND COUNTRY PLANNING ACT, 1959: 


REGULATIONS AND 


THE Town and Country Planning Act, 1959, which came into 
operation on 16th August, was described in an article at 
pp. 569 and 590, ante. As mentioned in a Current Topic 
at p. 606, ante, following rapidly upon the enactment of the 
Act came three statutory instruments to become operative 
on the same day as the Act. The Ministry of Housing and 
Local Government have also since issued two circulars 
addressed to local authorities (copies of which are obtainable 
from H.M.S.O.), the one No. 48/59, with an annexed 
memorandum drawing attention to many of the provisions 
of the Act, and the other, No. 49/59, instructing authorities 
about the new procedure for dealing with purchase notices. 


The object of this article is to draw the attention of the 
reader to such of the provisions of the statutory instruments 
and to such statements in the circulars as may be of particular 
interest to them. 


The three statutory instruments are the Town and Country 
Planning General Development Order, 1959 (S.I. 1959 
No. 1286), the Town and Country Planning (Prescribed 
Forms of Notices) Regulations, 1959 (S.I. 1959 No. 1287), 
and the Town and Country Planning (Limit of Annual Value) 
Order, 1959 (S.I. 1959 No. 1318). It will be convenient to 
deal with the relevant provisions of the three instruments 
and statements in the circulars in the order in which the 
provisions of the Act to which they respectively relate appear 
in the Act. 


PART I OF THE ACT—COMPENSATION 
Certificates of appropriate alternative development 
As explainea at p. 570, ante, the new Act provides that in 

valuing property in the market which is being acquired under 
compulsory powers or with these powers available in the 
background, one should have regard to any planning permis- 
sions in force at the date as at which the compensation has 
to be assessed and one should also assume that certain 
permissions would be granted ; broadly speaking, however, 
where the development plan does not allow some reasonably 
remunerative development one can only assume that there 
will be permitted the development for which the land is 
being acquired or whatever development the local planning 
authority may specify in a certificate of alternative develop- 
ment. The new General Development Order contains a 
number of important provisions about the certificate procedure. 


Under s. 5 of the Act either the owner of the interest to be 
acquired or the acquiring authority may apply to the local 
planning authority, i.e., the county borough or county council 
concerned, for a certificate. The power of the county council 
to issue a certificate, unlike the power to grant or refuse 
planning permission, is not one which they can delegate to 
acounty district council, and therefore the application should 
be made to the county council where the land is not in a 
county borough. 


No form of application is prescribed, so that an application 


by letter giving the necessary particulars will suffice, though 
it may be that as a matter of convenience some planning 
jauthorities will issue their own forms. 
‘bein writing (art. 3 (1) of the Order) and must— 


The application must 


(1) specify one or more classes of development appearing 
to the applicant to be appropriate (s. 5 (3) (a)), 


CIRCULARS 


(2) be accompanied by a statement specifying the date 
on which a copy of the application has been or will be 
served on the other party (s. 5 (3) (b)), and 

(3) include a map or plan sufficient to identify the 
land to which the application relates (art. 3 (1) of the 
Order). 


The certificate must be issued not earlier than twenty-one 
days after the date specified in (2) above (s. 5 (4)) and, subject 
to this, not later than two months after the receipt by the 
authority of the application (art. 3 (2)), or the expiration 
of such extended period as may be agreed by the parties 
(s. 6 (3)). If the certificate does not specify the class or 
classes of development applied for or is contrary to repre- 
sentations in writing by either party, reasons must be given, 
and attention drawn to the right of appeal (art. 3 (3)). The 


form of certificate is not prescribed, but, where the certificate 
refers under s. 5 (6) of the Act to any general requirements 


of the planning authority, art. 6 of the Order requires a 
copy of the relevant requirements to be attached to the 
certificate unless they have previously been deposited for 
public inspection at the offices of the planning authority 
and of county district councils in their area, or, in the case 
of London, at the offices of the London County Council, of: 
metropolitan borough councils and of the city council. 

There may well be more than one interest to be acquired 
in any particular piece of land, i.e., the freehold and one or 
more leasehold interests, and a certificate obtained by one 
person interested will also benefit any of the other interested 
persons. Article 5 of the Order provides for a planning 
authority on request by a person interested in the land to 
give to any other person so interested particulars of the 
name and address of any applicant, the date of his application, 
and a copy of the certificate issued. The issue of a certificate 
to one person does not prevent another from applying. 


Right of appeal to the Minister 


Under s. 6 either the applicant for the certificate or the 
acquiring authority may appeal to the Minister of Housing 
and Local Government if the certificate is unsatisfactory to 
him or them; but there is no provision for one person 
interested in the land appealing on another person’s certificate ; 
he must make his own application and appeal on that. 

No form of notice of appeal is prescribed, so that a letter 
giving notice will suffice, but by art. 4 of the Order the notice 
must be given in writing to the Minister, with a copy to the 
planning authority and a copy to the other party, within 
one month from the receipt of the certificate, or, where the 
authority have failed to issue a certificate within two months 
or such extended period as the parties may agree, from the 
end of the period concerned. There is no provision for the 
extension by the Minister of the one month, so that it will 
be important to send the notice in time, but, if the time has 
expired, there would seem to be nothing to prevent a fresh 
application to the authority upon which to base an appeal ; 
however, this should be made before the reference of any 
dispute to the Lands Tribunal as, after a reference, an applica- 
tion under s. 5 can only be made with the consent of the other 
party or the leave of the tribunal (s. 5 (2)). 

Article 4 (3) requires the appellant within one month of 
giving his notice of appeal, or, in this case, such longer period 
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as the Minister may allow, to send to the Minister one copy 
of the application for the certificate, one copy of the certifi- 
cate, and the grounds of appeal, and art. 4 (4) provides that 
the appeal shall be treated as withdrawn if these are not sent 
in due time. 

Paragraphs 1 to 7 of the memorandum annexed to the 
Ministry’s circular No. 48/59 give advice on the administra- 
tion of the system. The Minister thinks it important, says 
para. +, that the system should be worked on broad and 
commonsense lines; it should be borne in mind, the para- 
graph continues, that a certificate is not a planning permission 
but a statement to be used in ascertaining the fair market 
value of land where the site is in a built-up area. The Minister 
would expect as a rule, states para. 5, that the certificate 
would indicate some form of development. Paragraph 7 
encourages authorities to give informally factual information 
about planning matters to assist the valuers on either side, 
and advises them, if they give informal expression of opinion 
as distinct from fact, to give such advice to both parties in 
negotiation and to make it clear that the advice is informal 
and does not commit them if a formal certificate or planning 
permission is sought. 


Discretionary payments to displaced persons 

Section 13 of the 1959 Act gives an acquiring authority 
a discretion to pay compensation for disturbance to persons 
such as weekly tenants who are not entitled to it as of right 
(p. 571, ante). Paragraph 14 of the memorandum annexed 
to circular No. 48/59 encourages the exercise of this discretion : 
“The Minister thinks that local authorities will welcome 
this extension of their powers and hopes that they will make 
full and sympathetic use of these provisions.” 


Long-standing notices to treat 
Sections 14, 15 and 16 of the 1959 Act (p. 571, ante) make 
special provision with regard to outstanding notices to treat 
served before 6th August, 1947. The new regulations 
prescribe (Forms 1 and 2 in the Schedule) the forms of notice 
to be served on an owner by an acquiring authority if they 
wish to proceed on one of these notices. 


Subsequent additional compensation 

Section 18 of the 1959 Act (p. 571, ante) provides for the 
payment of additional compensation in certain circumstances 
if permission is granted within five years after an acquisition 
for more valuable development than that on which the 
assessment of the compensation was based, and s. 19 enables 
a vendor to register his name and address with the acquiring 
authority for the purpose of being notified of any permission. 
Sections 20 and 21 extend these provisions to cases where 
planning permission is deemed to be granted and to Crown 
land respectively. 

The new regulations prescribe (Forms 3, 4 and 5 in the 
Schedule) the forms of notice of the grant of permission or 
the carrying out of additional development to be given under 
the appropriate section to a vendor who so registers. No 
form of claim for compensation is prescribed. 


Paragraphs 19 to 25 of the memorandum annexed to 
circular No. 48/59 relate to these sections and contain three 
points which may be of particular interest to readers. First, 
para. 20 advises that where land is bought by agreement 
(compulsory powers being available if necessary) the authority 
should inform the vendor as to the powers under which they 
are acting. This is because, as pointed out at p. 571, ante, 
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additional compensation is not payable in respect of develop- 
ment for the functions of the authority for which the land 
was acquired. For example, if land is acquired for a small- 
holding under the Agriculture Act, 1947, and within five 
years the authority obtain permission to build a school 
under the Education Acts additional compensation may be 
payable; if, however, the land was acquired under the , 
Education Acts for building a school and permission is given 











within five years for building a second school, no additional ' 
compensation will be payable. It has always been good ‘ 
conveyancing practice to recite in the conveyance the statutory f 
powers under which the acquiring authority are acting, and I 
the new provisions emphasise the desirability of this. 5 
Secondly, para. 21 points out that the obligation to pay a 
the additional compensation remains with the acquiring 
authority even though they dispose of the land within the 
five years and the additional permission is obtained by their i 
successor in title. The Ministry advise that an authority . 
should, where necessary, make arrangements by means of b 
an indemnity or by restrictive covenants in the conveyance 
to secure that they will not suffer loss. ' 
Thirdly, para. 22 states that though the person entitled to 
claim is normally the former owner, the right to claim may 
pass to some other person in the circumstances covered by 
s. 18 (5), which the Minister is advised would include an 
assignment of the right. ap 
cir 
PART II OF THE ACT—DEALINGS IN LAND cel 
BY LOCAL AUTHORITIES rec 


Part II of the 1959 Act (p. 590, ante) relates to the } be 
‘ Acquisition, Appropriation and Disposal of Land by Local | per 
Authorities and other Public Bodies.” None of the statutory 


instruments are concerned with this Part, but para. 39 of the bie 
memorandum annexed to circular No. 48/59 contains an} yp 
important statement of policy (shades of Crichel Down!) } cy 
which may well be of interest to some readers. It begins} «x 
‘Local authorities disposing of surplus land are sometimes |}, 
asked to sell it back to the person from whom they bought it. | 1.54 


The Minister hopes that they will give careful consideration | )),, 
to such requests and will comply with them wherever it is} 5, 
reasonably practicable to do so.’’ It goes on to say that the) , 
land should normally be resold at the best price obtainable, ? writ 
but indicates circumstances in which the Minister might be| ,,,. 
prepared to approve a resale at a lower price. 


Ss 


proc 

PART III OF THE ACT—ADMINISTRATIVE | | nye 
PROCEDURES AND RELATED PROCEEDINGS diff 
Purchase notices E The 

The first section in Pt. III of the 1959 Act which is relevant | migt 
for the purpose of this article is s. 35, which improves the) ame; 


purchase notice procedure in s. 19 of the 1947 Act (p. 592. } 
ante). Any reader who is concerned with a purchase notici 
would be well advised to secure a copy of circular No. 48/5" | 
from H.M.S.O. (6d. net). The circular sets out a model } 
form of purchase notice with up-to-date notes and contains | 





much useful information on the procedure and principle} 5. 
‘ , . N tl 
involved. It cancels the earlier circular No. 73 of 1949 Df from 
the subject. and F 
| before 
Previc 


Advertisement of objectionable development 
Section 36 of the 1959 Act provides that an applicant fot) a 
any class of development designated for the purpose of the F consts 
section in a development order by the Minister must advertis’ where 


his application in a local newspaper (p. 592, ante). The) ee 
explanatory memorandum issued on the Bill stated thet hg 
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it was the intention of the Minister to designate certain very 
limited types of development “ which might be considered 
bad neighbours by public opinion in the locality.” This is 
borne out by art. 7 of the new General Development Order, 
which designates public conveniences, disposal of refuse or 
waste materials, sewage disposal (other than sewers, septic 
tanks serving single dwelling-houses, and ancillary works), 
slaughter-houses or knacker’s yards, theatres, cinemas, 
music halls, dance halls, skating rinks, swimming baths, 
Turkish or other vapour or foam baths, gymnasia or buildings 
for indoor games as the types of development to be advertised. 
It is odd that there is no exception for a cesspool serving a 
single house, but it is difficult to believe that this has to be 
advertised, and no doubt it will not be. 


Article 7 (2) prescribes the form of notice to be published, 
which is set out in the First Schedule to the Order, and 
requires that the copy of the notice which under the section 
has to accompany the planning application shall be certified 
by or on behalf of the applicant as having been published in 
a normal newspaper on a date specified in the certificate. 


Notice of planning applications to owners and 
occupiers 

Section 37 of the 1959 Act requires notice of planning 
applications to be given to owners and occupiers in the 
circumstances mentioned at p. 592, ante, and requires a 
certificate as appropriate indicating that no notices are 
required to be given or that the appropriate notices have 
been given to accompany every application for planning 
permission. 

Article 8 of the new General Development Order prescribes 
four alternative forms of certificate and two forms of notice, 
which are set out in Pts. I and II respectively of the Second 
Schedule to the Order. Circular No. 48/59 sets out model 
“ Notes for Applicants ”’ and asks authorities to make avail- 
able these notes and the prescribed forms of certificate and 
notice. Readers who are instructed about the making of a 
planning application should therefore ask the authority 
from whom they obtain the planning application forms for 
a set of notes, notices and certificates. It seems to the 
writer that, except for the benefit conferred on agricultural 
tenants, the extra expense, work and delay which the new 
procedure will cause far outweigh any difficulties in the 
comparatively infrequent case in which an application was 
made without an owner’s knowledge, where in any event it is 
difficult to think that an owner would suffer any real prejudice. 
The very desirable benefit conferred on agricultural tenants 
might have been better and more satisfactorily secured by an 
amendment of the Agricultural Holdings Act, 1948. 


’ 
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Where there is an appeal to the Minister fresh notices in 
different forms prescribed in Pt. III of the Second Schedule 
to the Order must be given. No fresh form of certificate is 
prescribed, but para. 49 of the memorandum annexed to 
circular No. 48/59 states that appellants will be required to 
supply fresh certificates to the Minister and the necessary 
documents will be provided by the Department. 


PART IV OF THE 1959 ACT—PLANNING 
BLIGHT 

The provisions of Pt. IV of the 1959 Act relating to planning 
blight were described at p. 593, ante. 

The new regulations prescribe (Form 6 in the Schedule) 
the form of notice to be served on the appropriate authority 
in a blight case requiring the purchase of the owner’s interest 
and (Form 7) the form of counter-notice objecting to purchase 
which the authority may give. 

As mentioned at p. 593, ante, it was contemplated that £250 
would be the maximum rateable value to be fixed by the 
Minister qualifying small business and other premises (not 
being residential premises, which qualify whatever their 
value) for relief under the blight provisions. This figure has 
now been fixed as the limit by the Limit of Annual Value 
Order referred to above. 


Paragraphs 55 to 65 of the memorandum annexed to 
circular No. 48/59 relate to the planning blight provisions 
Perhaps the most important point of interest to readers in 
these paragraphs is the reiteration of the Government's policy 
originally stated in the committee stage of the Bill in the 
House of Commons, as quoted at p. 593, ante, and repeated 
in the House recently (p. 606, ante), that where a case of 
planning blight arises which causes hardship to the owner 
but does not qualify for relief under the statutory provisions, 
local authorities should buy the land in of 
requirements. 


advance 


Conclusion 


The documents mentioned in this article well and truly 
assist the launching of the new Act. There are, however 
still to come regulations amending the Town and Country 
Planning (Development Plans) Regulations, 1948, to enable 
areas of town development to be shown in development plans 
for the purpose of s. 9 of the 1959 Act (para. 9 of the memoran- 
dum annexed to circular No. 48/59) and the rules of procedure 
at statutory inquiries which s. 7A inserted by s. 33 of the 
new Act into the Tribunals and Inquiries Act, 1958, enables 
the Lord Chancellor to make after consultation with the 
Council on Tribunals. 

R. N. D. H. 


“THE SOLICITORS’ JOURNAL,” 20th AUGUST, 1859 


On the 20th August, 1859, THE SoLicitors’ JouRNAL reported 
from Marylebone Police Court: ‘‘ Mr. John R. Aikman, solicitor 
and High Bailiff of the Sheriff's Court in the City, was charged 
before Mr. Broughton with assaulting Henry Tidy, aged 16. . . . 
Previous to the case being entered into, the defendant made a 
complaint to the magistrate that, although having been bailed 
at the station house, he was notwithstanding forced by the 
constable by whom he was taken into custody into the room 
where there were other prisoners. The case was then gone into 
when it appeared . . . that the complainant was seen to go up 


_ the steps leading to the house door of the defendant, who resides 


at No. 5 York Place, Portman Square, and that he was seen by 


the defendant to go towards the street door bell for the purpose 
of ringing it. The defendant, who was watching him, opened the 
door, upon which the complainant ran away. Defendant followed 
him and gave him a few slaps on his head, for doing which he was 
given in charge by a passer-by. Evidence on the other side went 
to show that a violent assault had been committed 

Mr. Broughton remarked that he believed that there had been 
some exaggeration as to the violence of the assault . and 
he advised the defendant to give him (the complainant 
money. Defendant declined to do so, remarking that it would 
be an encouragement to boys to annoy him by ringing his bell 

The defendant was fined one shilling and discharged.” 


some 
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A CONFLICT OF PRESUMPTIONS 


SEVERAL interesting points are raised by the recent case of 
R. v. Oakes [1959] 2 W.L.R. 694; p. 373, ante, which are 
worthy of discussion. The case was concerned with the 
interpretation of a penal statute which, in the view of the 
Court of Criminal Appeal, was incapable of being interpreted 
literally as such an interpretation would lead to an absurdity. 
The court accordingly applied the presumption against 
absurdity, read “or” for “and” and dismissed the appeal 
against conviction. All this was accomplished to carry out 
the intention of the Legislature. Before dealing in detail 
with the actual facts of R. v. Oakes the various problems of 
construction will be considered. 


The construction of penal statutes 


At one time it was contended that penal statutes should be 
construed strictly in favour of the individual. This was 
done by interpreting these statutes literally and, when this 
method of construction failed, by not going further and 
applying other methods. As is stated in Maxwell on 
Interpretation of Statutes (10th ed., at p. 263) :— 


“ The rule was founded, however, on the tenderness of the 
law for the rights of individuals and on the sound principle 
that it is for the Legislature, not the courts, to define crime 
and ordain its punishment. It is unquestionably a reason- 
able expectation that, when the Legislature intends the 
infliction of suffering, or an encroachment on natural liberty 
or rights, or the grant of exceptional exemptions, powers and 
privileges, it will not leave its intention to be gathered by 
mere doubtful inference, or convey it in ‘ cloudy and dark 
words ’ only, but will manifest it with reasonable clearness.”’ 


To-day, however, it is constantly said that penal statutes 
are construed in the same way as any other statute. The 
fundamental principle behind all the complex rules of con- 
struction is to determine the intention of the Legislature. 
The literal approach would seem to be the starting point of 
all interpretation. It is only when the court finds that, by 
construing the words in their full grammatical sense, the 
intention of the Legislature is still latent, that other ramifica- 
tions of the basic rules of construction can be applied. The 
mischief aimed at can be considered, with other things, and the 
intention of the Act may then become apparent. 


The modern approach to the construction of penal statutes 
is accurately stated by Lord Goddard, C.J., in the case of 
R. v. Wimbledon Justices ; ex parte Derwent [1953] 2 W.L.R., 
at p. 353 :— 

‘““We are not concerned with that because although in 
construing an Act of Parliament the court must always 
try to give effect to the intention of the Act and must look 
not only at the remedy provided but also at the mischief 
aimed at, it cannot add words to a statute or read words 
into it which are not there, and, if the statute has created 
a specific offence, it is not for this court to find other offences 
which do not appear in the statute. ”’ 


Although this type of construction is applicable to all kinds 
of statutes, nevertheless in construing a penal statute it is 
contended that the courts are still very hesitant to go against 
express words and phrases of doubtful meaning and, by looking 
to other rules of construction, to secure a conviction. The 
reverse of this proposition is not necessarily true. A strained 
interpretation may well be given if there is a chance to take a 
person out of the scope of a penal statute doubtfully drafted. 
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This usually occurs when there are two possible meanings 
open to the court to adopt. In the case of R. v. Oakes, the 
court was not in the position to choose, as the only meaning 
of the relevant section was an absurd one. This will be seen 
later. The whole question of construction of this type of 
statute is clearly expressed in Sedgwick on Statute Law 
(2nd ed., at p. 287) :— 
‘The more correct version of the doctrine appears to be 
that statutes of this class are to be faithfully construed and 
faithfully applied according to the intent of the Legislature, 
without warrantable severity on the one hand or unjusti- 
fiable lenity on the other, in case of doubt the courts 
inclining to mercy.” 


The presumption against absurdity 
This presumption, if it can be called a presumption, is 
nothing more than an offshoot of the well-known maxim 
verba ita sunt intelligenda ut res magis valeat quam pereat. 
In other words a statute should be construed in a manner 
which will tend to validate the Act rather than invalidate it 
If the court is confronted with an Act which is capable of 
being interpreted in two ways, one which would lead to an 
absurd result, and the other which would lead to a sensible 
interpretation, then, obviously, the court must interpret the 
Act to make sense. In the majority of cases the court is 
most reluctant to add words to a statute and to alter words 
embodied in the statute. It is only in the case where it is 
impossible to give effect to the intention of the Legislature 
that the wording of any statute should be altered. It is 
extremely difficult to gather any concrete principles from 
those cases where the court has been obliged to alter the 
wording of statutes to avoid an absurd result. There have 
been numerous cases where the court has refused to alter the 
wording, and the distinction between the two types of case 
is not immediately apparent. A very good example of this 
is seen from a comparison of the cases of Williams v. Evans 
(1876), 1 Ex. D. 277, and Underhill v. Longridge (1859), 
29 L.J.M.C. 65. In the former case the court read into the 
Highway Act, 1835, the word “rider” in the penal clause 
of s. 78. This was to avoid a manifest absurdity. In the 
latter case the'court refused to read into s. 9 of the Coal 
Mines Act, 1854, the phrase “‘or such serious personal 
injury.” The section read as follows :— 
‘“. . . if and when loss of life to any person employed in 
or about any coal mine or colliery occurs by reason of any 
accident within such coal mine or colliery . . . or if any 
serious personal injury arises from explosion therein, the 
owner or agent of such mine or colliery shall, within twenty- 
four hours next after such loss of life, send notice of such 
accident to the inspector of the district.”’ 
It was clearly apparent that after the phrase ‘“‘ such loss 0! 
life,’ there had been an omission. The court refused to alter 
the wording with the result that a conviction was quasheé 
These two cases were before the court in A.-G. v. Beaucham} 
[1920] 1 K.B. 650. Rowlatt, J., in considering these cases 
came to the conclusion that they were not immediatell 
reconcilable and merely said that he preferred to follov 
Williams v. Evans. 
It is fairly obvious, therefore, that the way in which } 
court will treat such a statute is not always predictable 


‘ 
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to the intention of the Legislature. However, even where 
the intention is apparent the courts sometimes refuse radi- 
cally to alter the wording. The use made of this presumption 
against absurdity must, therefore, be closely scrutinised. 
It would be so easy for any court to conclude that any 
particular Act was absurd in order that the Legislature’s 
intention might be defeated. It is not suggested that any 
court deliberately defeats the intention of the Legislature, 
but the danger of so doing exists. As was stated by Lord 
Greene, M.R., in Grundt v. Great Boulder Proprietary Gold 
Mines [1948] Ch. 145, at p. 158 :— 


“It is a doctrine which has to be applied with great care, 
remembering that judges may be fallible in this question of 
an absurdity, ... it is a doctrine which must not be 
relied upon and must not be used to rewrite the language 
in a way different from that in which it was originally 
framed.” 

R. v. Oakes 


Turning to the case of R. v. Oakes, it is rather surprising 
to find that the court in that case altered the wording of a 
penal statute in order to secure a conviction. The case can 
be said to have involved a conflict of presumptions ; on the 
one hand that penal statutes should be construed strictly, 
and on the other that the statute should be interpreted to 
avoid absurdity. The facts of the case were that the 
appellant was charged under s. 7 of the Official Secrets Act, 
1920, in one count of an indictment, with doing an act 
preparatory to committing an offence under the Official 


Secrets Act, 1911. Section 7 of the 1920 Act reads as 
follows :— 


“ Any person who attempts to commit any offence under 
the [Official Secrets Act, 1911] or this Act, or solicits or 
incites or endeavours to persuade another person to commit 
an offence, or aids or abets and does any act preparatory 


to the commission of an offence under the [Act of 1911] or 
this Act, shall be guilty ’’ of an offence. 


At the trial counsel moved to quash the relevant count in 
the indictment as it contained no offence known to the law. 
The motion was defeated and hence the accused pleaded 


Practical Conveyancing 


DISPOSITIONS BY LOCAL AUTHORITIES 


IN the series of articles by R. N. D. H. published at p. 569 et segq., 
and p. 590 et seq., ante, attention was drawn (on p. 590) to 
the provisions of the Town and Country Planning Act, 1959, 
freeing local authorities from the necessity for obtaining 
ministerial consents for the disposal of land. There are a 
number of exceptions to these rules, which, if there was no 
further enactment, would have meant that in many cases (as 
formerly happened) a good title could not be given unless 
consent had been obtained. It was pointed out, however, 
that a solicitor acting for a purchaser is not concerned to 
enquire whether consent has been given to acquisition, 
appropriation or disposal of any land on or after 16th August, 
1959. The Town and Country Planning Act, 1959, s. 29, 
provides that, in favour of a person claiming under the 
authority, no such acquisition, appropriation or disposal 
shall be deemed invalid merely because any necessary consent 
of the Minister has not been given, As was stated, it will 
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guilty. On appeal it was strongly argued that on a literal 
interpretation being given to the section a grammatical 
sentence was made. As this was so then, no matter how 
absurd the result, the section should be left unaltered. From 
what has been discussed above, there can be no doubt that 
this was a forceful contention. As the Act in question was a 
penal Act then generally a fairly strict interpretation should 
be given; this tends to leniency in cases of doubt. As has 
been pointed out, the court should not apply the presumption 
against absurdity except when it is confronted with a choice 
between a sensible result and an absurd result. In Oakes’ 
case the Court of Criminal Appeal came to the conclusion that 
it was impossible to tell from a reading of the section in 
question what was meant by “and” preceding the phrase 
“does any act preparatory.”” The court maintained that, if 
the ‘“‘and’”’ qualified “‘ aids or abets,’’ then the result was 
absurd. It in fact implied that the accused must do some act 
in preparation for an offence before he could be convicted of 
aiding and abetting. This was against a fundamental 
principle of the criminal law. Sense was made out of this 
section by reading “‘or’’ for “and.” This was not a 

One has only to turn the pages 


“ 


new venture for the courts. 
of Stroud’s Judicial Dictionary to witness the many cases 
when this has happened. What in fact was rare was that 
“or ’’ was read for “ 
secure a conviction. 

where this occurred was A.-G. v. Beauchamp (supra). 


On a careful reading of R. v. Oakes there can be no doubt 
that the intention of the Legislature was decided. This is all 
the more so when similar Acts to the Official Secrets Act, 1920, 
are considered. The disquieting feature of the case is that 
unless the court shows restraint in altering the words of a 
penal statute the result could be rather disturbing. It is 
contended that the decision was perfectly just and proper and 
as the interpretation of any written document is among the 
most difficult tasks confronting any court, any alarm raised 
by the case is dispelled when one considers how sensible the 
courts invariably are on the question of construction. The 
fault lies not in the lack of goodwill of the judiciary but in the 


careless drafting of statutes. 
J. M. A. BARKER. 


remain necessary to make enquiries about consents t0 
transactions which took place before that date. 

This freedom from the necessity for enquiring as to consent 
is most welcome. It appears, however, that there may be 
an unfortunate qualification. Section 29 is contained in 
Pt. II of the 1959 Act, and it is enacted by s. 30 (6) that 
‘notwithstanding anything in the preceding provisions 0! 
this Part of this Act, nothing in those provisions . . . shal 
affect any acquisition of corporate land or . . . any appre 
priation of land which, immediately before appropriation, ! 
corporate land or .. . any disposal of land which, immediatel 
before the disposal, is corporate land.” 

The phrase “‘ corporate land,” for this purpose, has tht 
same meaning as in the Local Government Act, 1933, and tt 
is defined in s. 305 of that Act as land belonging to, or held i 
trust for, or to be acquired by or held in trust for, a municip? 
corporation otherwise than for an express statutory pur pos 
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and ”’ not to alleviate hardship, but to | 
As counsel pointed out, the only case | 
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3y virtue of s. 172 of the 1933 Act the council of a borough 
require ministerial consent for the disposal of corporate land 
other than by certain leases. The effect of s. 30 (6) is 
undoubtedly to preserve the rule that consent must be 
obtained. The question then arises whether s. 29 is operative 
as regards (inter alia) the disposal of corporate land. With 
some hesitation we are inclined to express the view that it 
is not because it is a provision which affects corporate land 
and so is excluded by s. 30 (6). 

It may be possible to argue that s. 29 is not a provision 
which affects the disposal of corporate land but we doubt 
the validity of this argument as the section may render valid 
what would otherwise be invalid. The unfortunate conclusion 
appears to be that, on acquisition of land from a municipal 
borough, to be safe one should enquire whether the land is 
corporate land, and, if so, ascertain that any necessary consent 
has been given. There seems to be no good reason why the 
protection of the Town and Country Planning Act, 1959, 
should not be applied in respect of corporate land. Although 
it may be particularly important that consent should be 
obtained there is no reason for throwing on a purchaser the 
burden of ensuring that the step is taken. It would be 
preferable that our view should be proved to be mistaken 
but until it is we think an enquiry should be made. 
Fortunately, the extent of the corporate land of a borough 
is generally well known, and many boroughs have no corporate 
land whatever. 


* * * 


VENDOR’S RIGHT TO RESCIND 


Most standard conditions of sale contain a clause enabling 
the vendor to rescind the contract if the purchaser makes 
(or in some cases insists on) any objection or requisition 
which the vendor is unable or unwilling (for instance on 
grounds of expense) to remove or comply with. Although 
this right is normally stated in unqualified terms; it has long 
been established that a vendor cannot always take advantage 
of it. The condition must not be exercised arbitrarily, and, 
in the words of Collins, M.R., in Re Jackson & Haden’s Contract 
[1906] 1 Ch. 412, at p. 422, “in every case where the vendor 
was allowed to avail himself of a stipulation like this there was 
always absent that element of shortcoming on his part which, 
though falling short of fraud or dishonesty, might be described 
as recklessness.” 

It follows that when a vendor purports to rescind pursuant 
to a condition of this nature it is necessary to decide whether 
his conduct, in entering into the contract, amounted to 
recklessness or, in other words, fell short of what a prudent 
vendor would do before entering into a contract. The recent 
decision in Baines v. Tweddle [1959) 2 All E.R. 724; p. 563, 
ante, is an interesting example. The vendor agreed to sell a plot 
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of land for £580. That plot, together with other land, was 
subject to a mortgage in favour of a building society to secure 
repayment of about £2,900 and to a second mortgage for 
£600. There was some doubt as to the instructions given by 
the vendor to his solicitors about the first mortgage and, 
apparently, he did not tell them that he was in arrear with 
repayments due to the building society. 

The society refused to join in the conveyance to the 
purchaser. The purchaser was, understandably, not prepared 
to accept a conveyance of the equity of redemption, and so 
the vendor purported to rescind the contract pursuant to The 
Law Society’s Conditions of Sale (1953), cl. 10 (1). This 
clause provides that if a purchaser “‘ takes or makes any 
objection or requisition as to title, conveyance or otherwise 
which the vendor is unable or, on the ground of unreasonable 
expense, unwilling to remove or comply with, and does not 
withdraw the same... the vendor may... rescind.’”’ It was 
decided by the Court of Appeal that, although the vendor had 
acted honestly, he could not invoke the protection of this 
rescission clause. By entering into the contract without first 
ascertaining that the mortgagees would concur in the con- 
veyance he had not done what he ought to have done, and 
the purchaser was entitled to damages. 

The judgments indicate some doubt as to whether cl. 10 
applied at all. Pearce, L.J., expressed hesitation because the 
defect in title was so radical and extensive. Lord Evershed, 
M.R., indicated uncertainty on the ground that the inability 
of the vendor to convey did not arise from an objection or 
requisition in the ordinary sense, but went to the root of the 
subject matter of the contract. 

Notwithstanding the doubts expressed in the judgments, 
it is suggested that this condition would have applied if the 
vendor had made enquiries before contract and had been 
given ground for thinking that the mortgagees would join in. 

It seems to be established that it would enable rescission 
if title could not be made to minerals (Re Jackson & Haden’s 
Contract {1906} 1 Ch. 412) or if a tenancy existed which 
could not be surrendered (Merrett v. Schuster | 1920) 2 Ch. 240). 
Surely the existence of a mortgage is a defect preventing the 
vendor from making a good title to the unincumbered fee 
simple which he has agreed to convey just as is the absence 
of title to minerals or the existence of a tenancy ? 

The important point for solicitors is the decision that a 
vendor, whose property is subject to mortgage, will not be 
able to use such a rescission clause if he is unable to secure 
release by the mortgagee, unless he had reasonable ground, 
before contracting, for thinking that such release could be 
obtained. Where repayment of a mortgage is to be matle out 
of the purchase price there is no difficulty; the problem 
will normally arise as in Baines v. Tweddle, when the mortgage 


includes other property. J. Gitcurist SMITH. 


OBITUARY 


Mr. ERNEST PERCIVAL BASTIDE, solicitor, of Chesterfield and 
Staveley, died recently aged 65. He was admitted in 1915. 

Judge BrucE EDGAR DuTTON BriAnrT, 0.C., died on 15th August, 
aged 64. He was called to the Bar in 1925. 

Mr. HENry SAXTON CHATTERTON, Solicitor, of East Molesey, 
died recently, aged 89. He was admitted in 1923. 

Mr. ARTHUR CoBBy, solicitor, of Worthing, died on 3rd August, 
aged 60. He was admitted in 1935. 

Mr. RoBpert HENRY GARDNER, solicitor, of London, died on 
7th August, aged 93. 


Mr. WILLIAM HENRY PERUZZI GIBSON, solicitor, of London, 
died on 9th August, aged 89. He was admitted in 1899. 


Sir WILLIAM CECIL OWEN, solicitor, died on 25th July, aged 87. 
He was Assistant Solicitor to the Treasury in 1920 and Chief 
Assistant Solicitor from 1926-37. 


Mr. ALBAN ROBERT WHITEWAY, late Assistant 
Board of Inland Revenue, died on 7th August. 


Solicitor, 


Judge Prrcy MALcoLtm Wricut, Q.C., died on 13th August, 
aged 53. He was called to the Bar in 1929 and became a county 
court judge in 1957. 
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Landlord and Tenant Notebook 


BUSINESS PREMISES: FIXITY OF INTENTION 


It was in Betty's Cafés, Ltd. v. Phillips Furnishing Stores, 
Lid. {1956} 1 W.L.R. 678 that those advising landlords 
opposing an application for a new tenancy under Pt. II 
of the Landlord and Tenant Act, 1954, and so opposing it 
on the ground that they intended to carry out substantial 
works of reconstruction, etc., hit upon the idea of showing 
sincerity, reality, fixity, etc., of intention by offering an 
undertaking. The circumstances were dramatic. The hearing 
had lasted four days when it looked as if the evidence of 
resolutions passed by the board of the landlord company 
fell short of what would be required. The directors met at 
10 a.m. on the fifth day and passed a resolution authorising 
counsel to give an undertaking, either to the court or to the 
applicant company, that works (described in another resolu- 
tion) would be carried out as soon as was practicable in the 
event of possession being obtained. This did not help them 
at the time, as Danckwerts, J., held that the intention must 
have been formed when notice of opposition was given. 
The decision on this point, was, however, reversed by the 
Court of Appeal (/1957] Ch. 67), with whom the House 
of Lords later agreed ({/1958] 2 W.L.R. 513); and, on the 
case being remitted to Danckwerts, J. ({1957) 1 W.L.R. 799) 
the learned judge attached the utmost importance to the 
undertaking offered to the court: ‘“‘ For if that undertaking 
were neglected or broken, consequences of a serious nature, 
which would involve perhaps sequestration of the company’s 
property and possibly the sending of the directors to gaol, 
provide a sanction to see that the fixity of purpose remains 
and is duly carried out.” 

Ever since which, landlords opposing the graui of a new 
tenancy either on the ground of intention to demolish, 
reconstruct, etc., or of the intention to carry on business on 
the holding themselves, have resorted to this resolution 
weapon. Its effectiveness was last demonstrated in the 
hard fought Espresso Coffee Machine Co., Ltd. v. Guardian 
Assurance Co., Ltd. {1959} 1 W.L.R. 250 (C.A.), p. 200, ante, 
Romer, L.J., citing the above passage from Danckwerts, J.’s 
judgment in Betty’s Cafés, Ltd. v. Phillips Furnishing Stores, 
Ltd. (1957) 1 W.L.R. 799 with approval. 


Challenging the fixity 

The offer of such an undertaking is, of course, not conclusive. 
It is, for instance, still open to the tenant to allege that the 
carrying out of the intention is impracticable. It may be so 
for various reasons. There was no offer of an undertaking 
in Reohorn v. Barry Corporation {1956| 1 W.L.R. 845 (C.A.), 
in which landlords opposed an application on the ground of 
intention to reconstruct, etc.; but it appeared that a com- 
prehensive scheme of development was to be carried out by 
a company which had so far only agreed to do the work 
subject to the conclusion of satisfactory arrangements, and 
it was held that the landlords, in view of what remained to 
be gone into and of the factors beyond their control, had not 
established the necessary intention. Denning, L.J., put it 
in this way: ‘“‘A man cannot properly be said to ‘ intend ’ 
to do a work of reconstruction when he has not got the means 
to do so. He may hope to do so; he will not have the 
intention to do so.” 

An offer of an undertaking could, accordingly, be met by 
evidence of inability to carry out the alleged intention ; 
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AGAIN 


and in the unreported case of Lennox v. Bell, the landlord 
who did make such an offer was apparently guilty of wishful 
thinking, not having the necessary ability. The decision 
was referred to by Harman, J., in Espresso Coffee Machine 
Co., Ltd. v. Guardian Assurance Co., Ltd. [1958] 1 W.L.R. 900, 
the learned judge having a transcript of the judgment 
delivered in the Court of Appeal, its effect being: ‘‘ There 
a lady had offered the county court, through her solicitor, 
an undertaking to carry on a greengrocer’s business if she 
got possession, and the county court judge found as a fact 
that she would not be able to perform the undertaking even 
if she gave it. He thought that she was in fact motivated 
by spite against a neighbour, and that the whole thing was 
unreal.’’ His refusal was accordingly upheld. 


Discovery 


No one would suggest that the Port of London Authority 
would be unable to carry out an intention to occupy some 
rooms for the purpose of a business to be carried on by them 
therein, or that they would be actuated by spite, but in 
John Miller (Shipping), Ltd. v. Port of London Authority 
1959) 2 All E.R. 713, the applicant tenants, who had sought 
a lease and who had been served with notice of opposition 
on the ground indicated, took out an originating summons 
asking for discovery. The summons was adjourned into 
court as a procedure summons. 

The position was that the respondents’ estate officer had 
stated in an affidavit that, authorised by them, he offered 
an undertaking on their behalf that immediately vacant 
occupation was obtained the rooms would be occupied by 
them for the purposes of their business; some resolutions 
which they had passed were exhibited. 

Roxburgh, J., dismissed the application on the short ground 
that no special circumstances had been shown to exist for the 
granting of the order, the grant of which is a matter of 
discretion. The learned judge emphasised that an applica- 
tion for a new tenancy under the Act is not conducted by 
pleadings. As was held in Re Borthwick ; Borthwick v. Beauvais 

1948] 2 All E.R. 435, discovery in proceedings in the Chancery 
Division by originating summons ought only to be ordered 
in very special cases where the facts are such as to justify 
such an order being made. 


Date of intention 

The application was, according to the judgment, admittedly 
an application for discovery with a view to disputing, if 
possible, the fixed and settled intention of the authority to 
occupy the premises for the purposes of their business ; and 
though the learned judge, after deciding that he could accept 
the undertaking at that stage, decided not to do so as it would 
not be convenient and in accordance with practice, and though 
the question of resiling from the offer was adverted to, 
nothing appears to have been said about the final decision in 
Betty’s Cafés, Ltd. v. Phillips Furnishing Stores, Ltd. [1958} 
2 W.L.R. 513, referred to above, which might have warranted 
an argument that discovery could reveal nothing of interest. 
For if what matters is the existence of a fixed and settled 
intention at the date of the hearing, and not at the date of 
service of notice, inspection of the landlords’ papers could 
not, it might be contended, forward the tenants’ case, 
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I put this forward rather as a debating point, for I must 
agree that the answer might be found in the ‘‘ Notebook ” 
discussion of the House of Lords decision in 102 Sov. J. 263, 
the article being intituled ‘‘ Intending to Intend,” and in 


COUNTY COURT 


TIME GENTL 


THERE has been much moaning at the Bar recently over 
adjournments for want of time in county courts and, as a 
result, the Lord Chancellor has set up a working party to 
study the problem. Without wishing to anticipate any 
recommendations that it may make, there seem to be at 
least two ways in which solicitors practising in the county 
court could help to relieve the position. 

If an action shows signs of being fought with any deter- 
mination, it is usual for the county court office concerned to 
send to the solicitors for the parties an unofficial form known 
as an Ex 72 which invites them, among other things, to give 
an estimate of the length of time that the case will take to 
hear. How they arrive at their figures is a mystery into 
which it would perhaps be unwise to probe too deeply, but 
when their estimated time is received in the court office— 
assuming that the form is actually returned—it is not 
infrequently converted by a chief clerk made cynical by 
long experience into a “ more probable time ” in accordance 
with a conversion table that may go something like this :— 


Estimated time More probable time 


} hour ‘a 1 hour 

1 hour 2 hours. 

1} hours Half-day. 

Half-day Most of a day. 

One day One day (judge sitting late). 


More than one day Nil (probably settled anyway). 


From these corrected figures, the chief clerk, aided and 
abetted by the registrar, tries to make up a list that will 
occupy the judge sufficiently long to deny him golf in the 
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the speech delivered by Lord Denning which warrants the 
proposition that there must be some intention at the time of 
the service of the notice. 


ADJOURNMENTS 


<MEN, PLEASE 


afternoon, but not long enough to deny him dinner in the 
evening. The problem is of course aggravated by the fact 
that a fair number of the cases put in the list will almost 
certainly be settled or adjourned at the last moment, so 
that it must originally contain more than the judge could 
possibly hear if none were to go out. Since H.M. Stationery 
Office does not supply calibrated crystal balls, it is no small 
tribute to the second sight of chief clerks that there are as 
few adjournments for want of time as there are. 


Help yourself 

How much easier would be the work of the county court, 
and how much more infrequent would be those occasions 
when cases are adjourned for want of time, or courts adjourned 
for want of cases, if solicitors would make a determined 
effort to help themselves and their brother practitioners in 
the county courts (not forgetting their poor relations, the 
aspirin-addicted registrars) by trying to do two things. 
First, when a case is likely to be settled, or adjourned, to 
let the court office know sufficiently in advance of the hearing 
date—say five days minimum—to enable another one to be 
put in its place; secondly, by a little close liaison with the 
other side, coupled with local knowledge as to the speed, 
or otherwise, of the judge, to arrive at a reasonably realistic 
estimate of the time that a case is likely to last, always 
assuming average veracity of witnesses and tenacity of 
cross-examination. 

To put it another way, a better time might be had by all 
if a good time was given by all. J. K.H. 


HERE AND THERE 


GETTING TOGETHER 
Ix the dear dead days of the British Empire and the Victorian 
Jubilees and Rudyard Kipling we were taught to be patroni- 
singly kind to lesser breeds without the law, because East 
was East and West was West and never the twain would 
meet. The Colonel’s lady and Judy O’Grady might be 
sisters under the skin but not the memsahib and the begum ; 
their skins were different in kind as well as degree. Then 
along came the internationalists who believed that everybody 
was really just like everybody else. We could sit down at 
around conference table with the Indians or a round dinner 
table with the cannibal King and his suite and very soon 


» everybody would see everybody else’s point of view and act 


accordingly. Progress would annihilate distance and bring 
us all together. This enthusiasm obscured the familiar 
fact that it is far easier to tolerate and even love and idealise 
peoples at the far ends of the earth, whom we need never 
see unless we want to, than to keep the peace with our 


Immediate neighbours with their obtrusively irritating 


habits and their inescapable proximity. There are, two 
aspects to putting one’s heads together: one may lay them 
on the same pillow or come into head-on collision. This we 
are beginning to realise. 


POSTMAN’S BANE 
ACCORDINGLY it is of more than superficial interest when 
we do discover unmistakable points of similarity in behaviour 
here in Europe and in the recesses of the still mysterious 
East, none the less mysterious for having enriched its own 
complexities with an unpredictable admixture of ours. The 
Chinese are no less inscrutable for having developed an 
interest in hydro-electric schemes and hydrogen bombs, 
any more than three hundred years of tea drinking have 
done much to orientalise the minds of the English. But a 
report from Singapore assures us that there is one behaviour 
pattern which is common to all the nations and which unites 
not only mankind but the brute creation as well. All the 
world over, wherever there are postmen, dogs bite them. 
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Matters came to a head in Kuala Lumpur when twelve 
postmen were bitten by dogs in six months. Stiffened no 
doubt by their shop stewards (or do postmen have round 
stewards ?), the Malayan Postal and Telecommunications 
Uniformed Staff Union demanded a flat rate of compensation 
at fifty dollars a bite and suggested the withdrawal of delivery 
services from households where aggressive dogs are in 
residence. The Honourable Minister of Works, Posts and 
Telecommunications at first took a severely legalistic view of 
the matter. A civil action to recover damages from the 
owner of the dog was a matter for the postman himself and 
could not be initiated by the Government on his behalf. 
Moreover, the arbitrary withdrawal of delivery facilities 
would be contrary to public policy. The Minister did not 
add insult to injury and bureaucracy by issuing hints to the 
postmen on how to avoid dog bites as did the postal authorities 
in Switzerland during a similar crisis there a few years ago. 
This little homily on how to make friends and influence 
dogs started with the psychological. One must show 
confidence. One must banish fear and distrust. One must 
speak to the dog and get on Christian names terms with 
him. I am not sure that that was sound. Many human 
beings dislike the matey familiar approach of strangers or 
comparative strangers, and dogs, who are usually the most 
terrible snobs, would probably resent it even more ferociously. 
Another hint offered to the Swiss postman was that they 
should bring propitiatory gifts of bones or sausages, the 
traditional sop to Cerberus, as if the mail bag was not enough 
to carry around without a second bag of delicatessen. That 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Agricultural Goods and Services Scheme (England and Wales) 
(Amendment) Order, 1959. (S.I. 1959 No. 1341.) 5d. 

Air Navigation (Investigation of Combined Military and Civil 
Air Accidents) Regulations, 1959. (S.I. 1959 No. 1388.) 8d. 
British Transport Commission (I‘raserburgh and St. Combs 

Light Railway) (Amendment) Order, 1959. (S.I. 1959 No. 1387.) 
4d. 
Building Standards (Advisory Committee) 
Regulations, 1959. (S.I. 1959 No. 1364.) 5d. 
Diseases of Animals (Ascertainment of Compensation) Order, 


(Scotland) 


1959. (S.I. 1959 No. 1335). 5d. 

Exchange of Securities (No. 2) Rules, 1959. (S.I. 1959 
No. 1396.) 6d. 

Exportation of Horses (Amendment) Order, 1959. (S.I. 1959 
No. 1336.) 4d. 

Geneva Conventions Act (Colonial Territories) Order in 
Council, 1959. (S.1. 1959 No. 1301.) 6d. 

Governors’ Pensions (Allocation) Rules, 1959. (S.I. 1959 
No. 1347.) 6d. 

Herefordshire Water Board Order, 1959. (S.I. 1959 No. 1375.) 
is, 5d. 


Housing (Register of Rents) (Scotland) Amendment Regulations, 
1959. (S.I. 1959 No. 1349.) 5d. 

Indian Civil Service Family Pension Fund (Amendment) Rules, 
1959. (S.I. 1959 No. 1331.) 5d. 

Inter-Governmental Maritime Consultative Organisation 
(Immunities and Privileges) Order, 1959. (S.I. 1959 No. 1296.) 
6d. 

Juvenile Courts (London) Order, 1959. 
5d. 

Legal Aid (Assessment of Resources) Amendment Regulations, 


(S.1. 1959 No. 1312.) 


1959. (S.1. 1959 No. 1350.) 5d. 
London Traffic Regulations: 
(Prescribed Routes) (Barnet). (S.I. 1959 No. 1352.) 5d. 
(Prescribed Routes) (Enfield). (S.1. 1959 No. 1353.) 4d. 
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notion demanded an excess of equipment, rather as if an 
English Postmaster-General should suggest the wearing of 
cricket pads. Now that hypnosis has become a fashionable 
fad, the Swiss are perhaps giving their postmen lessons in 
the art. 
VICTORY IN MALAYA 
To return, however, to the Malayan postmen. They did not 
accept the evasive tactics of the Honourable Minister who 
after a decent official resistance of three weeks intimated 
that “‘ in approved cases ’ the Government would contribute 
to the cost of instructing counsel in a civil action brought 
by a dog-injured postman. Three days later an official 
broadcast informed the public that postal deliveries 4 
domicile were not a constitutional right. If a postman was 
menaced by a dog he would be instructed to report the 
matter; the householder would then be required to keep 
his dog under proper control; if he did not comply or put 
up a delivery box at his outer gate, he would have to fetch 
his own letters from the post office. This gesture is one of 
world-wide significance encouraging all postmen of the 
world to unite, since now they have nothing to lose but their 
trousers. The Eskimo postman crunching through the snow 
towards the igloo to the accompaniment of the hostile growls 
of the sledge dogs, the African postman, tootling through the 
tropical wilds with his cleft stick, can look to the light of 
Asia for the solution of their future legal relations with the 
friend of man but the enemy of postmen who in every climate 
obviously believes that no news is good news. 
RICHARD ROE. 


AND WHITEHALL 


(S.1. 1959 No. 1358.) 4d. 


(Prescribed Routes) (Erith). 


(Prescribed Routes) (Southgate). (S.I. 1959 No. 1354.) 44d. 

(Prescribed Routes) (Westminster) (Amendment). (S.1. 1959 
No. 1355.) 4d. 

(Prescribed Routes) (Westminster) (No. 3). (S.I. 1959 
No. 1356.) 5d. 


Merchandise Marks (Imported Goods) No. 2 Order, 1959. 
(S.I. 1959 No. 1314.) 5d. 

Merchant Shipping Act, 1948 (Trinidad and Tobago) Order, 
1959. (S.I. 1959 No. 1305.) 5d. 

Nigerian Navy Order, 1959. (S.I. 1959 No. 1303.) 5d. 

Parking Meters (Description and Testing) (Scotland) Order, 
1959. (S.I. 1959 No. 1348 (S.82).) 7d. 

Pensioners’ Declarations (Amendment) Rules, 1959. 
No. 1343.) 4d. 

Pensions Appeal Tribunals (England and Wales) (Amendment 


(S.1. 1959 


Rules, 1959. (S.I. 1959 No. 1340.) 4d. 
Police (No. 2) Regulations, 1959. (S.I. 1959 No. 1391.) 4d. 
Postal Order Warrant, 1959. (S.I. 1959 No. 1334.) 6d. 


Road Traffic Act, 1956 (Commencement No. 8) Order, 1959. 
(S.I. 1959 No. 1357.) 4d. 

St. Helens (Water Charges) Order, 1959. 
4d. 

South of Scotland Electricity Board (Staff Compensation 
Regulations, 1959. (S.I. 1959 No. 1320.) 10d 
Southampton Corporation Water Order, 1959. 

No. 1344.) 5d. 
Staffordshire Potteries Water Board Order, 1959. 
No. 1346.) 6d. 


Stopping up of Highways Orders: 


(S.I. 1959 No. 1345. 


(S.1. 1959 


(S.1. 1959 


(County of Chester) (No. 15). (S.I. 1959 No. 1372.) 5d. 
(County of Durham) (No. 5). (S.1. 1959 No. 1369.) 5d. 
(County of Hampshire) (No. 5). (S.1. 1959 No. 1370.) 5d. 


(County of Lancaster) (No. 15). (S.1. 1959 No. 1371.) 5d. 
(London) (No. 30). (S.I. 1959 No. 1365.) 5d. 


(London) (No. 31). (S.1. 1959 No. 1366.) 5d. 
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(London) (No. 32). (S.I. 1959 No. 1367.) 5d. Town and Country Planning Act, 1959. 
(London) (No 0. 33). (S.I. 1959 No. 1368.) 5d. Town and Country Planning General Development 
(London) (No. 35). (S.I. 1959 No. 1351.) 5d. Order, 1959. (S.1. 1959 No. 1286.) 
(County of Wilts) (No. 7). (S.I. 1959 No. 1373.) 5d. Town and Country Planning (Limit of Annual Valu 
(County of Worcester) (No. 5). (S.I. 1959 No. 1374.) 5d. Order, 1959. (S.I. 1959 No. 1318.) 
Transferred Undertakings (Compensation to Employees) Town and Country Planning (Prescribed Forms of 
Regulations, 1959. (S.I. 1959 No. 1329.) 8d. Notices) Regulations, 1959. (S.I. 1959 No. 1287.) 
Wages Regulation (Baking) (Scotland) Order, 1959. (S.I. 1959 29th Landlord and Tenant (Furniture and Fittings) \ct, 1959 
No. 1376.) 11d. Obscene Publications Act, 1959. 
September 
SELECTED APPOINTED DAYS Ist Opticians Act, 1958, ss. 2, 3 (except subs. (3)), 4 and 7 (2). 
August ; = 7th Legal Aid (Assessment of Resources) Amendment 
10th Pensions Appeal Tribunals (England and Wales) Regulations, 1959. (S.I. 1959 No. 1350.) 
(Amendment) Rules, 1959. (S.I. 1959 No. 1340.) National Assistance (Determination of Need) Amendment 
16th Housing (Prescribed Forms) (Amendment) Regulations, Regulations, 1959. (S.I. 1959 No. 1241.) 
1959. (S.I. 1959 No. 1400.) National Assistance (Disregard of Assets) Order, 1959 
Street Offences Act, 1959. (S.I. 1959 No. 1244.) 
Questions, which can only be accepted from Pom solicitors who are subscribers either directly or through a newsagent, should be addressed 
to the “ Points in Practice” Depart itors’ Journal, Oyez House, Breams Buildings, Fetter Lane, London, 
They should be brief, typewritten in duplicate, Fy accalanaat by the name and address of the sender on a separate sheet, together witha 
stamped addressed envelope. Responsibility cannot be yy for the return of doc ts submitted, and no undertaking can be given to reply 
by any particular date or at all, 
Landlord and Tenant—WHETHER Notice To Quit legislative exemption (e.g., the application of the Pluralities Act 


EFFECTIVELY SERVED 


Q. If a notice to quit sent by registered post by the landlord’s 
solicitors was refused by the recipient tenant and returned by the 
General Post Office to the landlord’s solicitors, would this count as 
good service of the notice to quit ? Would it alter the case if the 
notice were a statutory notice to determine under the 1957 
Rent Act ? 


A, There being no contrary intention in the statute (if any) 
governing the notice to quit, we consider that the notice to quit 
was effectively served: Interpretation Act, 1889, s. 26. The 
circumstances appear to bear much resemblance to those before 
the court in Van Grutten v. Trevenen [1902] 2 K.B. 82 ; the decision 
in that case was on the wording of the Agricultural Holdings Act, 
1883, s. 28, the special provisions of ‘which were later made 
generally applicable by the Interpretation Act, 1889, s. 26 (and 
are, consequently, not fully set out in the Agricultural Holdings 
Act, 1948, s. 92), but the reasoning would govern the situation 
described. The Rent Act, 1957, Sched. VI, para. 23, applies the 
provisions of the Housing Act, 1936, s. 167, and in our opinion 
the reasoning of Van Grutten v. Trevenen would clearly be applic- 
able, no distinction being possible between the “ by sending it 
ina prepaid registered letter addressed to that person at his usual 
or last-known place of abode ”’ of the section and the “‘ by sending 
it through the post in a registered letter addressed to him there ’ 
of the Agricultural Holdings Act, 1883, s. 28. 


Whether Church Commissioners Bound by the Rent 
Restrictions Acts 


As far as we can see Church Commissioners are bound by 
as ‘Re ‘nt Restrictions Acts in respect of properties which are 
otherwise within the Acts and are let to single tenants not in 
the employ of the Commissioners. We have read the cases 
dealing with parsonage houses and glebe lands, but as far as 
we can see they do not extend to the Church Commissioners’ 
holding of the above kind of property first mentioned by us ; 
neither do the Church Commissioners appear to be an off-shoot 
of the Crown, and therefore would appear to be bound by the 
Acts in the normal way. Perhaps you would confirm that what 
we have said is correct, or if we are wrong, perhaps you could 
quote us some authority. 


4d. We agree with your opinion that the Rent Restrictions 
Acts apply to properties of the Church Commissioners such as 
those you mention.’ We cannot find anything in the Church 
Commissioners Measure, 1947 (which established the Church 
Commissioners) which makes them agents of the Crown or other- 
wise confers exemption from general legislation. By analogy we 
note that the rector of a parish who lets a house is bound by the 
Rent Restrictions Acts unless there is a special reason for 


I 

see, for instance, Neale v. Jennings 11946) K.B. 238 

Income in the Nature of Interest Assessable under Case III 
of Sched. D 

Q. We act for a client who loaned a sum of £200 to an ac quain 
tance of his, in return for which the borrower signed a receipt for 
£250. The receipt expressed the loan to be repayable by instal 
ments of £2 a week. The payments are now long overdue and 
we are instructed to attempt to recover them, and are succeeding 
in obtaining, after much pressure, instalments of {8 a month 
The borrower has now informed the income tax authorities of 
the position and they are seeking to recover tax on the £50 
which was in fact the consideration for the loan. We do not 
see any way of resisting this claim as the payments are clearly 
taxable under s. 169 or s. 170 of the Income Tax Act, 1952 
The borrower’s financial position is not known, but it is thought 
that she could certainly pay the tax out of taxable income 
Are we entitled to appropriate the payments so far made, which 
amount to just over £100, to repayment of capital? If the 
payments are taxable, under what case of Sched. D do they fall 
to be assessed, and can the lender deduct our fees from the 
interest as being part of his expenses ? If we cannot apportion 
payments so far made to capital can we argue that they fall to 
be taxed under s. 170 and that, therefore, the borrower is liable 
to account for the tax, which she has failed to do? If no 
appropriation is possible, how much of the repayments so far 
made can be counted as interest ? How is it possible to assess 
the rate of interest, as the period of the loan is not known until 
the lender is successful in obtaining all his money back ? 

A. We think it established by Lomax v. Peter Dixon & Son, 
Lid. [1943] 1 K.B. 671; 25 T.C. 353, that the excess over 
the capital originally lent is income in the nature of interest 
As appears from Davies v. Premier Investment Co., Ltd. (1945), 
27 T.C. 27, such income is charged with income tax under 
Case III of Sched. D. But until the capital has been repaid 
no one knows whether that interest will be paid. Compare the 
weap of Lord Macmillan in Inland Revenue Commissioner 

Oswald [1945] A.C. 369, at p. 375; 26 T.C. 450, at p. 455 
Not until the £200 has been paid does any question of interes 
and therefore of income tax, arise. When it is paid it will be 

‘ yearly interest of money’ as mentioned in the Income Tax 
Act, 1952, ss. 169 and 170. Therefore it seems to us that if the 
borrower has taxed income to cover it the payment is within 
s. 169 and she may deduct income tax ; if she does not so deduct 
income tax, collection from the recipient is rendered impossible 
by s. 169 (1) (c). If, on the other hand, the borrower has no 
sufficient fund of taxed income the payment is within s. 170 and 
the recipient may be directly assessed. We do not think that 
your fees can be deducted unless your client is carrying on a 
trade of which this moneylending forms part. 
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The Notes of Cases in this 
Court of Appeal 
ZOOLOGICAL SOCIETY OF LONDON BY-LAWS: 


CONFIRMATION OF “ MAJORITY OF 
FELLOWS ” 
Knowles v. Zoological Society of London 
Lord Evershed, M.R., Romer and Pearce, L.J J. 
20th March, 1959 

Appeal from Vaisey, J. 

The by-laws of the respondent society made in exercise of 
powers conferred by the charter provided that a proposal for 
the making, alteration or repeal of any such by-law required, 
inter alia, the confirmation of ‘‘ a majority of fellows entitled to 
vote.” At a meeting of the society duly convened and held on 
16th April, 1958, for the purpose of obtaining the confirmation 
of the fellows to a proposal to adopt new by-laws 1,788 fellows 
voted in favour of the proposal, and 1,227 voted against it. Eighteen 
fellows abstained from voting and one vote was disallowed. At 
the date of the meeting the total number of fellows of the society 
was over 7,000 but some of these were probably disqualified from 
voting and some were probably not entitled to receive and had 
not received notice of the particular meeting. The plaintiff, a 
fellow of the society, suing on behalf of himself and other fellows, 
took out a summons on 8th July, 1958, asking for a declaration 
that the proposal had not been validly confirmed so that the 
new by-laws had not been effectively adopted, on the ground that 
the majority vote required was of all the fellows of the society 
for the time being entitled to vote on that resolution, whether 
they actually voted thereon or not. Vaisey, J., decided in the 
plaintiff’s favour and the society appealed. 

Lorp EversHED, M.R., said that it would be gravely incon- 
venient to discover at any given moment who were the fellows 
who were entitled to vote and it would be virtually impossible 
to obtain more than half of the total votes in favour of a particular 
resolution. Even the most trivial alteration would, therefore, be 
virtually unattainable. The court would be slow to involve the 
society in so absurd a position unless forced to do so by plain 
language. It was unlikely that the majority required for this 
purpose should be greater than that required for the amendment 
of the charter of the society itself. Further, the charter plainly 
contemplated that confirmation could be given to a proposed 
amendment of a by-law at a meeting at which not more than 
eleven fellows were present, so that the construction submitted 
by the plaintiff was repugnant with language of the charter. 
His lordship referred to R. v. Governor of Darlington School 
(1844), 6 Q.B.D. 682, which had not been cited to Vaisey, J. 
The language did not compel the submitted construction but 
meant a majority of those fellows who, not being disqualified 
from voting for non-payment of subscriptions or any other reason, 
were present or represented at the meeting at which the ballot 
was to take place and were, therefore, entitled to vote on the 
proposal. In Clay v. Grand Junction Water Works (1904), 21 
T.L.R. 31, the words to be construed were quite different : ‘‘ the 
majority in value of the shareholders.’’ The appeal should be 
allowed. 

RoMER L.J., and PEARCE, L.J., delivered concurring judgments. 
Appeal allowed. 


AMENDMENT : 


APPEARANCES: Charles Russell, Q.C., and W. A. Bagnall 
(Slaughter and May); Ralph Instone (Blakeney & Co.). 
[Reported by Miss E. DANGERFIELD, Barrister-at-Law] 
RENT ACTS: UNLAWFUL PREMIUM: TENANT 


REQUIRED TO SELL OWN HOUSE CHEAPLY TO 
LANDLORD’S ORDER 
White v. Elmdene Estates, Ltd. 
Lord Evershed, M.R., Ormerod and Willmer, L.J J. 
28th April, 1959 
Appeal from Willesden County Court. 
As a condition of obtaining for the plaintiff the grant of a 


tenancy of a dwelling-house within the scope of the Rent Acts, 
a firm of estate agents, Clifford & Clifford, Ltd., acting on behalf 


of the defendant company, required the plaintiff and his wife 
to sell their house at South Harrow to a property company, 
Pegasus Training Estates, Ltd., for £500 less than the market 
value. The tenancy was granted by the defendant company, 
which was closely associated by shareholding and directors 
with the other two companies, though the benefit of the £500 
was not transferred to the defendant company. The plaintiff 
brought proceedings to recover the sum of £500 from the deten- 
dant company as an unlawful premium. The county court judge 
held that the grant of the tenancy was conditional on the sale 
at the under-valuation but he nevertheless decided that the 
transaction was not within the prohibition against the requiring 
of premiums in s. 2 of the Landlord and Tenant (Rent Control) 
Act, 1949. The plaintiff appealed. 

Lorp EveRSHED, M.R., said that where a specific sum was 
of the grant of a tenancy, that was a “‘ pecuniary consideration " 
amounting to a premium and the exaction of such a deduction 
was the requiring of a ‘“‘ payment”’ of a premium within the 
prohibition. The Act did not specify to whom the payment 
had to be made and the observation of Lord Goddard, C.]., 
in R. v. Birmingham (West) Rent Tribunal ; ex parte Edgbaston 
(Investment) Trust, Ltd. [1951] 2 K.B. 54 that the prohibition 
was intended to apply only to a pecuniary consideration paid 
to the landlord was plainly not right and went beyond what 
was necessary for the decision of that case. It was unlikely 
that many landlords had acted on it and the reasoning of the 
Divisional Court was not binding on the Court of Appeal. The 
other question was from whom the premium was recoverable. 
Section 18 (b) of the 1949 Act showed that the person requiring 
the premium even though he had not received it might be ordered 
to repay it. On the facts the plaintiff and his wife were to be 
treated as having jointly paid the premium and they were 
jointly entitled to recover it from the landlord. 

OrMERoD, L.J. and Witmer, L.J., delivered concurring 
judgments. Appeal allowed. 

APPEARANCES: H. Heathcote-Williams, Q.C., and Henry 
Palmer (M. Phillips & Co.) ; Conrad Dehn (J. H. Milner & Son). 

[Reported by Miss E. DANGERFIELD, Barrister-at-Law] [3 W.L.R. 185 


RESTRICTIVE PRACTICES COURT: JURISDICTION: 
RECOMMENDATION BY TRADE ASSOCIATION TO 
MANUFACTURERS NOT TO ACCEPT VARIATION OR 
CANCELLATION OF CONTRACTS 
In re Blanket Manufacturers’ Agreement 
Lord Evershed, M.R., Romer and Pearce, L.JJ. 
' 9th June, 1959 

Case stated by the Restrictive Practices Court. 

The Blanket Manufacturers’ Association, a trade association, 
made a recommendation, relating to ‘‘ sanctity of contracts, 
accepted by its members as binding upon them, that ‘‘ No 
manufacturer shall agree to the breaking of any contract by 
reduction of price or other procedure. Should any attempt be 
made to break or vary the contract the manufacturer shall refuse 
to accept cancellation or variation and endeavour to obtail 
completion of the contract . If a manufacturer has good 
reason to agree a request for the cancellation or variation of @ 
contract he shall not so agree until approval is given by the 
reference committee ’’. On the reference by the registrar of the 
agreement between the members of the association the Restrictive 
Practices Court ({1959] 1 W.L.R. 442; L.R. 1 R.P. 208; p. 329, 
ante), held that that recommendation was not a restriction im 
respect of any of the matters set out in s. 6 (1) of the Restrictive 
Trade Practices Act, 1956, and that, therefore, the court haé 
no jurisdiction to consider it. The registrar appealed agains! 
that part of the court’s decision. The court also held that othet 
recommendations made by the association (with one exception 
were contrary to the public interest and so declared, and the 
association did not appeal against that holding. Section 6 (! 
of the Act of 1956 provides ‘‘. . . this Part of this Act applies t0 
any agreement between two or more persons carrying on busines 

. in the production or supply of goods, . under which 
restrictions are accepted by two or more parties in respect 0 


al 
al 


Ap) 
Admi 

The 
the cx 
from ; 
repugi 
compa 
inam 
occasic 





Was at 
eviden 
cohabi 
whom 

Magist: 
at reco 
letter 

Thereu 
dischar 
husban 
The wi 
Magistr 
no legal] 
any mé 
desertio 
the Diy 
Tejecting 
Hops 
the wife 











Vy 
mn). 
.. 185 


tion, 
cts,” 
‘“No 
; by 
yt be 
efuse 
btain 
good 
of a 
y the 
yf the 
ictive 
, 329, 
on 10 
ictive 
t had 
yainst 
‘other 
ption 
id. the 





“ The Solicitors’ Journal ” 
Friday, August 21, 1959 


the following matters, . .". (a) the prices to be charged, quoted 
or paid for goods supplied, offered or acquired, .. . (b) the terms 
or conditions on or subject to which goods are to be supplied, . . . 
(c) the quantities or descriptions of goods to be produced, supplied 
or acquired...” 

LoRD EVERSHED, M.R., said that he accepted the premise of 
the argument of counsel for the association that the language of 
paras. (a), (b) and (c) of s. 6 (1) was, upon its face, directed to the 
case of a manufacturer about to enter into a trading contract. 
That was not to say that necessarily the language would not 
cover other cases, but in each paragraph there was the collocation 
“to be,’ indicating that the draftsman was looking to a 
point of time when the contract was about to be entered into 
and was not contemplating the case where the contract had 
already been made. If the question were posed against that 
background and answered according to the ordinary usage of 
our tongue, his lordship agreed with the Restrictive Practices 
Court that the recommendation in question could not properly 
or fairly be described as being an agreement under which 
restrictions were accepted in respect of any of the specific matters 
named in the paragraphs. He would dismiss the appeal. 

RoMER, L.J., agreed. His lordship accepted the view that 
s. 6 (1), in so far as it related to the prices and other terms or 
conditions of contracts for the supply or acquisition of goods, 
was confined to agreements regulating the pre-contractual 
position of members of an association such as the respondents, 
and that once a member had entered into a contract with a 
customer, an agreement previously entered into with the other 
members affecting his rights and obligations under the contract 
was unaffected by the subsection. It would never be a term or 
condition of any contract of sale between a member and a 
customer, nor did the agreement in question require that it should 
be, that the member should not agree to its cancellation or 
variation. 

PEARCE, L.J., agreed. In his view s. 6 (1) in so far as it related 
to the prices and other terms or conditions of sale was directed 
to restrictions prior to the contract of sale, whereas the sanctity 
of contracts restriction only affected the situation after contracts 
of sale had been entered into. 

Appeal dismissed ; leave to appeal on terms. 

APPEARANCES: John Megaw, Q.C., and A. W. Bagnall 
(Treasury Solicitor) ; Walter Gumbel (Brooke, Dyer & Goodwin, 
Leeds). : 

) [Reported by Miss J. F. Lams, Barrister-at-Law] 


HUSBAND AND WIFE: WILFUL NEGLECT TO 
MAINTAIN: DESERTION: WIFE COMPELLED BY 
MEDICAL REASONS TO LIVE APART FROM HUSBAND 


Lilley v. Lilley 
Hodson, Sellers and Morris, L.JJ. 30th July, 1959 


Appeal from the Divisional Court of the Probate, Divorce and 
Admiralty Division ([1958] 3 W.L.R. 728 ; 102 Sox. J. 937). 

The parties were married in 1948. In 1952 a child was born ; 
the confinement was difficult, and thereafter the wife suffered 
from a mental or nervous disorder, and developed an invincible 
repugnance not only to marital intercourse but even to the 
company of her husband. She was for a time a voluntary inmate 
ina mental hospital. She had for some time visited her husband 
occasionally in an unsuccessful attempt to get rehabilitated ; she 
was at no time of unsound mind, but according to the medical 
evidence her condition was incurable, and a resumption of 
cohabitation would endanger her health. The husband, against 
whom a maintenance order had been made by a stipendiary 
magistrate in 1954 on the ground of desertion, made attempts 
at reconciliation which were rejected ; the wife informed him by 
letter in 1957 of her unalterable decision never to return. 
Thereupon the magistrates, on the husband’s application, 
discharged the maintenance order. Thereafter for a time the 
husband made a voluntary allowance, which he later discontinued. 
The wife made a fresh application for maintenance which the 
magistrate dismissed on the grounds (1) that the husband had 
no legal liability to maintain the wife as he had not been guilty of 
aly matrimonial offence; (2) that the wife was herself in 
desertion and therefore not entitled to maintenance. On appeal, 
the Divisional Court affirmed the order on the first ground while 
tejecting the second. The wife appealed. 

Hopson, L.J., reading the judgment of the court, said that if 
the wife was in desertion, that was the end of the matter, but the 
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question of the husband’s liability if she was not in desertion had 
been argued. That depended on the Summary Jurisdiction 
(Married Women) Act, 1895, which was intended to reinforce 
the wife’s common-law right to maintenance. Where a husband 
was not maintaining his wife, there was a difference between his 
liability towards the wife and his liability towards the National 
Assistance Board; see National Assistance Board v. Parkes 
[1955] 1 Q.B. 486. The authorities were consistent only with 
the proposition that as between the husband and the wife he 
could not be found guilty of wilful neglect to maintain unless he 
was a wrongdoer; the wrongdoing might, however, be the very 
fact of a failure to maintain. Here, the circumstances 
equivalent to an enforced separation, and the ordinary obligation 
to maintain was not affected by an enforced separation. Notwith 
standing the view of the magistrate and the Divisional Court, if 
the wife was not in desertion the husband must have committed 
the offence charged. Here there was a de facto separation, and 
all that was necessary to make the wife into a deserter was the 
intention to desert; see Pardy v. Pardy (1939) P. 288, where 
desertion supervened on a consensual separation; and on the 
authorities physical inability to end a desertion did not prevent 
it remaining desertion. Here the wife had clearly stated her 
intention never to return, and the Divisional Court had been 
wrong in rejecting the magistrates’ finding that she was capable 
of a rational conclusion. Byrne v. Leng (1946), 62 T.L.R. 722, 
was a further justification for the view that a neurotic wife could 
not in law justify a refusal ever to return to cohabitation. The 
wife was herself in desertion, and the appeal failed. Appeal 
dismissed. 

APPEARANCES : It. Lyons, Q.C., and R. H. Hutchinson (Dawson, 
Loncaster & Co.) ; W. Raeburn, Q.C., and K. M. McHale (Smith 
& Hudson, for Williamson, Stephenson & Hepton, Hull.) 


at-Law 


were 


Reported by F. R. Dymonp, Esq., Barrister 


Chancery Division 


WILL : REMAINDERMEN PREDECEASING LIFE 
TENANT : CONSTRUCTION OF POWER OF 
INVESTMENT 
In re Douglas’ Will Trusts ; Lloyds Bank, Ltd. v. Nelson and 
Others 


Vaisey, J. 

Adjourned summons. 

By his will a testator directed his trustees ‘‘ to pay the income 
from my estate to my . . . wife . . . for her use during her life 
provided she so long remain my widow and from and after her 
decease or second marriage whichever shall first happen then | 
give my estate and effects to my sisters ‘naming them] or the 
survivors or survivor of them. I authorise and empower my 
trustees to invest the trust funds on such securitjes as they may 
think fit without being responsible for any loss or for the failur: 
of any banker broker or other person in whose hands the trust 
funds may be...’’ The sisters, three in number, all survived the 
testator but predeceased his widow. Doubts having arisen as to 
the true construction of the power of investment contained in 
the will and also as to the operation, in the circumstances, of 
the residuary gift, the trustees took out this summons for, 
inter alia, the determination of those questions. 

VaISEY, J., said that on the well settled rule in Cripps \ 
Wollcott (1819), 4 Madd. 11, the words ‘‘ survivors or survivor 
of them ”’ referred to survivorship, not of the testator, but of the 
tenant for life, his widow. As none of the three sisters had survived 
the tenant for life, and there was no person to take under the will, 
the estate was undisposed of and, subject to the interest during 
widowhood of the testator’s widow, went as on an intestacy. 
The relevant provisions of the Administration of Estates Act, 
1925, therefore, operated and the widow was entitled to have 
paid over to her £1,000 with interest at 5 per cent. from the date 
of the death, and to have the testator’s personal chattels handed 
over to her. ‘“‘ Securities ’’ were not confined to secured invest- 
ments but meant mortgages, stocks and shares, bonds or invest- 
ments within the range authorised by law, but not jewellery or 
‘‘wild-cat’’ investments such as gold mines in Alaska. Declaration 
and order accordingly. 


27th May, 1959 


APPEARANCES: P. S. A. Rossdale; B. S. Tatham ; Oliver 
Lodge; (Crossman, Block & Co., for Adam Douglas © Son, 
Alnwick) ; O. M. W. Swinglang (Bolton, Jobson & Martyn). 

[Reported by Miss J. F. Lams, Barrister-at-Law [1 W.L.R. 744 
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COSTS: WRIT FOR SPECIFIC PERFORMANCE 
ISSUED JUST BEFORE COMPLETION 
Marks ». Lilley 
Vaisey, J. 2nd June, 1959 

Summons. 

In a contract, dated 28th November, 1958, and expressed to be 
governed by the National Conditions of Sale, for the sale of a 
house, the date for completion was left blank but was fixed by 
condition 4 of those conditions at 7th January, 1959. The vendor 
could not then complete and on 8th January, 1959, was given 
written notice to do so within twenty-eight days, and still could 
not. No steps were taken on the purchaser’s behalf to make time 
of the essence of the contract. On 6th February, the vendor’s 
solicitors, in face of the likelihood of immediate proceedings, told the 
purchaser’s solicitors that the vendor could not complete because 
his own new house was not ready for him, but that it probably 
would be by 20th February. Not confident of that, the purchaser’s 
solicitors on 9th February issued a writ for specific performance. 
On 16th February, vacant possession of the property was given, 
and on 18th February, a completion statement was sent. It was 
intimated to the vendor’s solicitors that the purchaser wished 
to be paid £25 as costs of the proceedings to date, to the purchaser's 
solicitors that the vendor would not pay more than £5, and, 
ultimately, to the purchaser’s solicitors that the vendor would 
not pay any costs whatever. On 25th February, the summons 
was taken out asking that the costs of the action be taxed and 
paid to the purchaser. 

VAISEY, J., said that, strictly speaking, the issue of the summons 
for costs was premature as the purchaser ought not to have the 
costs of the action without going into the merits of the case. 
But it was clear that there was no defence to the action. The 
sole question was : was the purchaser justified in issuing the 
writ ? The contract did provide a date for completion, 7th January, 
1959, but the purchase was not completed on that day. Ina 
sense the purchaser had acted rather precipitately in issuing the 
writ on 9th February, but in his lordship’s judgment he was 
justified in doing so: notwithstanding the fact that the date 
for completion had yet to be made certain by the issue of the 
ordinary notice making time of the essence, at the date when the 
writ was issued there was already in existence the equitable right 
to specific performance which the purchaser was entitled, if he 
so desired, to enforce by action. The proper course would have 
been for the vendor to say he would pay the costs: they would 
not have come to much, but instead the matter had been fought 
out in a hostile way. The issue of the writ might have had an 
accelerating effect in hurrying the vendor up so that he completed, 
not on 20th February, but on 18th February, and to that extent 
had produced some fruit. The matter rested solely on this : 
here was a contract ; it had not been completed ; the purchaser 
was entitled to ask that it should be specifically performed ; he 
had done so and was justified in so doing. His lordship would 
order that all further proceedings in the action be stayed subject 
to an order for taxation as between party and party of the 
purchaser’s costs, the costs so taxed to be paid by the vendor. 
Order accordingly. 

\PPEARANCES: Greville Janney (John Pinto); F. 
(Francis & Francis, Sudbury). 


G. Nugee 


(Reported by Miss J. F. Lams, Barrister-at-Law] {1 W.L.R. 749 


Queen’s Bench Division 


RELATOR ACTION: COURT’S DISCRETION TO 
GRANT INJUNCTION: PUBLIC INJURY 
A.-G. v. Harris and Others 


Salmon, J. 4th May, 1959 


Action. 


The defendants had sold flowers from stalls near the entrance 
to a cemetery in Manchester on almost every Sunday since 1955. 
The stalls were about 7 feet long, and projected between 2 feet 
6 inches and 3 feet 6 inches from the railings of the cemetery 
into a footway between 15 and 16 feet wide, used by only a few 
pedestrians, except on Mothering Sunday. The defendants in 
trading in this manner committed offences under the Manchester 
Police Regulation Act, 1844, and in consequence they had been 
convicted and fined on many occasions, but they had neverthe- 
Jess continued to trade. The Attorney-General, on the relation 
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of the Manchester Corporation, brought this action for an 
injunction restraining the defendants from committing further 
breaches of the Act of 1844. 

SALMON, J., reading a judgment in London, said that, notwith- 
standing that the Attorney-General had exercised his discretion 
in bringing this action, and that the defendants had contravened 
the provisions of a statute, it was the duty of the court in all 
relator actions to inquire whether the acts done by the defendants 
in truth injured the public. If they did, the fact that the injury 
was small would not, provided it was real, entitle the court to 
withhold an injunction. Nor would it be germane that the 
public, though injured, might have received some compensating 
advantage from the defendants’ acts. If, however, it was estab- 
lished that the public had in fact suffered no injury as a result 
of the defendants’ acts, the court might in the exercise of its 
discretion refuse an injunction. Undoubtedly it was only in 
the most exceptional circumstances that any statutory provision 
could be contravened without public injury. The circumstances 
of this case were, however, most exceptional. The.acts done by 
the defendants did not on the very special facts of the case tend 
to injure the public and, indeed, no member of the public had 
been in the slightest degree inconvenienced by the defendants. 
In all the circumstances an injunction should not be granted, 
and in the exercise of his lordship’s discretion he refused an 
injunction. Judgment for the defendants. 

APPEARANCES: Fenton Atkinson, Q.C., and J. M. Lever 
(Town Clerk, Manchester); Rose Heilbron, Q.C., and Ivor R. 


——— 





Tavlor (Julian S. Goldstone & Co., Manchester). 
(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 205 

SURCHARGE BY DISTRICT AUDITOR ON MINISTER'S 
DIRECTION: RIGHT OF APPEAL 


Dean and Another v. District Auditor for 
Ashton-in-Makerfield 
Lord Parker, C.J., Donovan and Salmon, JJ. 
5th May, 1959 

Appeal and applications for relief against surcharges. 

At the audit of the accounts of an urban district council 
objection was made by local government electors to certain items 
of expenditure, on the grounds that the expenditure had _ been 
unlawfully incurred and should be borne personally by those whose 
acts occasioned the expenditure. The district auditor decided not | 
to surcharge the amount concerned upon any person. One of th 
electors appealed from this decision to the Minister under s. 22! 
of the Local Government Act, 1933, and the Minister allowed the 
appeal and directed the district auditor, in pursuance of s. 229 (2 
of the Act, to surcharge the amount of the expenditure on the| 
two appellants in the present appeal. The district auditor, in 
compliance with the Minister’s direction, surcharged these} 
appellants. They appealed against the surcharge to the High 
Court under s. 229 (1) of the Act, contending that they wert} 
persons “aggri¢éved by a... surcharge made by a district} 
auditor.’’ They also applied by the same motion for relief under} 
s. 230 of the Act. 

LorD ParRKER, C.J., said that the question was what was meat 
in s. 229 (1) by the expression ‘‘ any person aggrieved by . . || 
a surcharge made by a district auditor.’’ Did that include a} 
surcharge made, as in this case, at the direction of the Minister 
or was it to be confined to a surcharge made pursuant to the 
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district auditor’s duty under s. 228 ? Once the district audito| meet; 
had come to his necessary decisions and the audit was madé/ the , 


he was functus officio so far, at any rate, as his judicial dutie 
were concerned and his only duties thereafter were such as coul 
be found in the Act, which in this case were to obey a directiol} ( 
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of the Minister if the matter had been before the Minister or of th’! (oy¢} 
court if the matter had been before the court. That was ai The 
administrative as opposed to a judicial duty. Therefore, on thé Mr. F 
short ground alone, as a pure matter of construction, there was Mr. J 
appeal to the court where the only surcharge made was one by the Comm 
district auditor acting administratively on the directions of th! Tl . 
Minister. Moreover, the words in s. 229 (3), ‘‘ the decision “hon 
the Minister shall be final,’ meant what they said. As regaré seas. 
the application for relief, the words in s. 230 (1), ‘‘ to whom Soci = 
might have appealed,’’ were not intended to be a condition of # aaa 
application being made, but were intended merely to identify t” x 
particular tribunal to which the application must be made; | The | 
other words, the tribunal to which, if there were a right of appt to 129 
the applicant would have appealed. Staines, 
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In the present case the appellants had a right to apply to the 
court for relief under s. 230. 

Donovan, J., agreed. 

SALMON, J., delivered a concurring judgment. 

Appeals and applications dismissed. 

APPEARANCES: N. F. Stogden and J. M. Rankin (J. G. Haley) ; 
C. R. Hurle-Hobbs (Jaques & Co., for Barker & Midgley, 
Blackpool) ; J. R. Cumming-Bruce (Solicitor, Ministry of Housing 
and Local Government). 

{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 225 
LAND DRAINAGE: AUTHORITY RESPONSIBLE FOR 
MAINTENANCE OF DRAINS 
A.-G. and Another v. St. Ives Rural District Council and 
Another 
Salmon, J. 24th July, 1959 
Action. 


Land farmed by the plaintiff had from time to time been 
seriously flooded as the result of the non-repair of two drains 
which ran adjacent to and through the land. It was common 
ground that the duty to keep the drains in repair lay on the 
rural district council or the county council. The plaintiff and 
the Attorney-General on the relation of the plaintiff claimed 
(1) a declaration that one or other of the councils were bound 
in law to maintain and repair the drains, and (2) damages against 
one or other of them. 

SALMON, J., said that the drains in question were undoubtedly 
part of the land drainage scheme and their non-maintenance and 
disrepair could affect only incidentally a small section of the 
highway ; it followed that the function of maintaining and 
repairing these drains was not a function with respect to highways 
within the meaning of the proviso to s. 30 (1) of the Local 
Government Act, 1929, and, accordingly, was not transferred 
to the county council, but was reserved to the rural district 
council. The next question was whether the rural district council 
was liable to be sued for this non-feasance. Highway authorities 
were Clearly not liable for any negligent non-repair of a highway 
and if these drains were designed to drain the highway the rule 
would apply, but this was not the case and there was no reason 
for extending the immunity from liability for non-feasance to 
the council. The only other question was whether this breach 
of duty gave che plaintiff a personal right to sue or whether 
an action could be brought only by the Attorney-General on 
the relation of the plaintiff. The Enclosure Act, 1800, and the 
award made thereunder, whereby the responsibility for main- 
taining the drains was vested in the local authority, was made 
for the benefit of the persons whose land was immediately 
adjacent to the drains and through whose lands the drains passed. 
It followed that the plaintiff was entitled against the rural district 
council to a declaration and to damages. Judgment for the 
plaintiff against the first defendants. 


NOTES AND 


Societies 


The HAMPSHIRE INCORPORATED Law SocIETY’s annual general 
meeting was held in Portsmouth on 30th June, 1959, when 
the following officers were elected: President—Mr. C. A. 
MacDonald (Portsmouth) ; Vice-President—Mr. J. M. P. Peters 
(Fareham) ; Hon. Sec. and Treasurer—Mr. C. C. A. Paris 
(Southampton); Assistant Hon. Sec.—Mr. L. F. Paris 
(Southampton). 

The following were re-elected to serve on the Committee : 
Mr. F. L. Cox (Portsmouth), Mr. R. W. Churcher (Gosport) and 
Mr. J. B. Trimmer (Alton). The remaining vacancy on the 
Committee was filled by the election of Mr. J. E. Bullen (Andover). 

The Annual Dinner of the Society was held in the Guildhall, 
Portsmouth, on Friday, 10th July, when some 150 members and 
guests attended. The guests included the President of The Law 
Society and Lady Littlewood, His Honour Judge Harington, Q.C., 
and the Presidents of the Dorset and Bournemouth Law Societies. 


The CentraL MippLesEx Law Society has written recently 
‘0 120 solicitors of South Middlesex, the area of which covers 
Staines, Ashford, Hayes, Southall, Hounslow and Twickenham, 
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APPEARANCES: Harold Williams, Q.C., and A. L. Figgis 
(Fisher, Dowson & Wasbrough, for Francis & Co., Cambridge) ; 
C. E. Scholefield, Q.C., and G. J. Ponsonby (John J. McIntyre, 
for Town Clerk, St. Ives); J. P. Widgery, Q.C., and A. P. 
Fletcher (Sharpe, Pritchard & Co., for A. Case Aylward, 
Huntingdon). 


{Reported by J. D, Pennincton, Esq., Barrister-at-Law 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: CUSTODY: CHILD 

COMMITTED TO CARE OF LOCAL AUTHORITY: 

MATRIMONIAL PROCEEDINGS (CHILDREN) 
ACT, 1956, s. 5 

, F.M. v. F—, N. 

3rd July, 1959 

Summons (adjourned into court). 


F 
Karminski, J. 





The wife was granted by Karminski, J., on Ist June, 1959, 
a decree nisi of divorce on the ground of cruelty, and the care ot 
the infant child of the marriage, a boy aged twelve or thirteen, 
was entrusted to the home of his grown-up brother because at 
the time the wife (upon whose general fitness as a person there 
was no reflection) was living under conditions which made it 
impossible for the child to live with her. His lordship considered 
that, although the husband was living in a home where the 
material conditions were better than those enjoyed by the wife, 
he was not a fit and proper person to have custody. After the 
boy had gone to his brother’s home, the brother and his wife 
had had to leave the premises for a new home where there would 
be no room for the boy. There was no criticism of their fitness 


KARMINSKI, J., after argument in chambers, adjourned the 
matter into court to give directions for the boy’s future, this 
being one of the first applications to be made under s. 5 of the 
Matrimonial Proceedings (Children) Act, 1958, to commit the 
care of a child to the county council or council of a county 
borough in appropriate circumstances. His lordship, after 
referring to the report of the court welfare officer and the 
assistance of the Senior Children’s Officer of the Middlesex 
County Council, directed that the child should be committed 
to the care of the Middlesex County Council as being the best 
course to take for the child in the immediate circumstances, 
but pointed out that if the mother were able successfully to 
establish a home of her own, that might well be the time to hand 
the child over to her. Direction accordingly. 


APPEARANCES: F. M. Drake (J. A. H. Powell, Law Society 
Divorce Department) ; the respondent in person ; Creese (Senior 
Child Care Officer, Middlesex County Council). 


Reported by Joun B. Garpner, Esq., Barrister-at*Law] 


NEWS 


for their views on the desirability of forming a South Middlesex 
Law Society or, alternatively, of having one law society for 
Central and South Middlesex. 

When the Central Middlesex Law Society was formed 
six months ago it had eighty members. The membership has 
now risen to 170 and thus the society is now amongst the larger 
societies. The potential membership is, however, at least 350 
and it is hoped that members will make every effort to enrol those 
still outside the society. Successful lunch and dinner meetings 
have been held, a quarterly news sheet, “‘ The Bill of Middlesex,’ 
has been started, there has been a lively correspondence with 
members and many points raised by them have been dealt with. 
Founder membership closed on 31st July, 1959. 


THE SOLICITORS ACT, 1957 
On 24th July, 1959, the practising certificate of ROLAND Guy 
DE Lancy WorMELL, of Grey Walls, 95 Old Road, Harlow, in 
the county of Essex, and lately in practice at Station Road, 
Harlow, in the county of Essex, was suspended by virtue of the 
fact that he was adjudicated bankrupt on 24th July, 1959. 
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HIGH COURT OF JUSTICE—LONG VACATION, 1959 
NOTICE 
During the remainder of the vacation, from Tuesday, Ist Septem- 
ber, to Wednesday, 30th September, all applications ‘“‘ which may 
require to be immediately or promptly heard ’’ are to be made to 
the Hon. Mr. Justice Winn. No application which does not fall 
stvictly within this category will be dealt with. 


CHANCERY DIVISION 


Court business.—The Hon. Mr. Justice Winn will sit in Queen's 
Bench Court VI, Royal Courts of Justice, at 10.30 o’clock on 
Wednesdays, 2nd, 9th, 16th, 23rd and 30th September, for the 
purpose of hearing such applications of the above nature as, 
according to the practice in the Chancery Division, are usually 
heard in court. 

Papers for use in court.—The following papers for the Vacation 
Judge are required to be left with the cause clerk in attendance 
at the Chancery Registrars’ Office, Room 136, Royal Courts of 
Justice, before 1 o’clock, two days previous to the day on which 
the application to the judge is intended to be made : 

1. Counsel’s certificate of urgency or note of special leave 
granted by the judge. 

2. Two copies of notice of motion, one bearing a 5s. impressed 
stamp. 

3. Two copies of writ and two copies of pleadings (if any). 

4. ¢ ‘copy affidavits in support and in answer (if any). 

No case will be placed in the judge’s paper unless leave has been 
previously obtained or a certificate of counsel that the case 
requires to be immediately or promptly heard, and _ stating 
concisely the reasons, is left with the papers. 

N.B.—Solicitors are requested, when the application has been 
disposed of, to apply at once to the judge’s clerk in court for the 
return of their papers. 


QUEEN'S BENCH DIVISION 


Queen’s Bench Chambers business.—The Hon. Mr. Justice Winn 
will sit for the disposal of Queen’s Bench business in Queen’s 
Bench Judges’ Chambers, at 10.30 o'clock on Tuesdays, Ist, 8th, 
15th, 22nd and 29th September. 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


Summonses will be heard by the Registrar at the Probate and 
Divorce Registry, Somerset House, every day during the vacation 
(Saturdays excepted). 

The Hon. Mr. Justice Winn will sit for the disposal of Probate 
and Divorce business in Queen’s Bench Court VI, at 10.30 o’clock 
on Thursdays, 3rd, 10th, 17th and 24th September. 

Motions and judges’ summonses may be entered by leave of a 
registrar on or before 2 o'clock on the Thursday of each week 
for hearing on the following Thursday. 

Papers for motions may be lodged at any time before 2 o'clock 
on the preceding Thursday. 

The offices of the Probate and Divorce Registries will be opened 
at 10 a.m. and closed at 4 p.m., except Saturdays. 


Urgent matters when the judge is not present in court ov chambers.— 
When the judge is not present in court or chambers, application 
may be made if necessary, but only 7m cases of real urgency, 
to the judge personally. The address of the judge must first be 
obtained at Room 136, Royal Courts of Justice, and telephonic 
communication to the judge is not to be made except after 
reference to the officer on duty at Room 136. Application may 
also be made by prepaid letter, accompanied by the brief of 
counsel, office copies of affidavits in support of the application 
and a minute on a separate sheet of paper signed by counsel, 
of the order he may consider the applicant entitled to, and also 
an envelope, sufficiently stamped, capable of receiving the papers, 
addressed as follows: ‘‘ Chancery Official Letter: To the 
Kegistrar in Vacation, Chancery Registrars’ Chambers, Royal 
Courts of Justice, London, W.C.2.” 

Chancery Registrars’ Chambers, 

Royal Courts of Justice, 

Room 136. 


August, 1959. 
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INVESTIGATION INTO LAW FOR THE PROTECTION 
OF INDUSTRIAL DESIGNS 

The President of the Board of Trade has appointed a 
committee under the chairmanship of Mr. Kenneth Johnston, 
Q.C., “‘ to consider and report whether any, and if so, what, 
changes are desirable in the law relating to the protection of 
industrial designs. In framing their recommendations the 
committee should include consideration of the desirability of 
enabling United Kingdom designs to receive cheap and effective 
protection in other countries on the basis of reciprocity.’’ Any 
person or organisation desirous of submitting suggestions or of 
giving evidence upon matters which fall within the terms of 
reference of the committee are invited to communicate with the 
Joint Secretaries, The Designs Committee, The Patent Office, 
25 Southampton Buildings, London, W.C.2. 


TERMINATION OF UNITED KINGDOM-PAKISTAN 
DOUBLE TAXATION AGREEMENT 

The Board of Inland Revenue announce that as a result of 
notice of termination given by the Government of Pakistan, 
the agreement for the avoidance of double taxation with respect 
to taxes on income between Pakistan and the United Kingdom, 
which was concluded in 1955, will cease to have effect from next 
year. Both Governments have indicated their willingness to 
enter into negotiations for a new agreement. 


CHAIR OF CRIMINOLOGY AT CAMBRIDGE 
The Council of the Senate have recommended the establishment 
of a Wolfson Professorship of Criminology from 1st October 
next and that the first holder of the chair be Dr. Leon Radzinowicz, 
of Trinity College, Director of the Department of Criminal Science. 


Honours and Appointments 

Mr. Cotin P. Bartow, LL.B., has been appointed an Assistant 
Solicitor in the Town Clerk’s Department, Wolverhampton, 
in succession to Mr. R. E. Smith, who has been recently appointed 
to a similar position at Blackpool. 

Mr. L. BuLLEN, of Essex, has been appointed Town Clerk of 
Wallingford, Berkshire, in succession to Mr. J. A. Fisher. 

Sir EDGAR THORNILEY DALE has been appointed Chairman of 
the Court of Quarter Sessions for the County of Buckingham. 

Mr. ARTHUR EDMUND Frost has been appointed a Chancery 
Master with effect from Ist October. 

Mr. Joun Situ has been appointed Assistant Official Receiver F 
for the Bankruptcy District of the County Courts of Birmingham, 
Coventry, Dudley, Hereford, Kidderminster, Leominster, 
Stourbridge, Walsall, Warwick, West Bromwich, Wolverhampton 
and Worcester. / 

Mr. SAMUEL HaroLp Situ, O.B.E., M.C., and Mr. JouN 
Henry LancELot AUBREY-FLETCHER have been appointed 
Deputy Chairmen of the Court of Quarter Sessions for the County 
of Buckingham. 








Wills and Bequests 

Mr. C. G. BatILey, solicitor, of Selby, Yorkshire, left £35,274 net 

Mr. WattTER BERNARD Louis BARRINGTON, solicitor, 0 
Hollesley, Suffolk, and president of the Legal and General 
Assurance Society, left £126,282 net. 

Mr. JoHN WILLIAM SyLVESTER, solicitor, of Alnwick, and 
formerly deputy coroner for North Northumberland, left £8,07 
net. 

Mr. H. S. SyretT, solicitor, of London, left £42,908 net. 


Be vith ass 


——) 
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